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CASENOQ.: 11-CR-0300

TN THE JUSTICE’S COURT CF ELKO TOWNSHIP
IN AND FOR THLE COUNTY OF ELKO, AND TIIE 5TATE OF NEVADA

THE STATE OF NEVADA,
OPPOSITION TO THE STATE

Plaintiff, OF NEVADA'S MOTION IN
LEIMINE CONCERNING THE
V8, ADMISSIBILITY OF TONI
FRATT(FS STATEMENT TO
TONI COLLETTE FRATTO, LAWYLERS
Defendant.

COMES NOW, Defendant TONT COLLETTE FRATTO, by and through her atiorneys
of record, Jobn P, Springgaite, Tisq., and David T.ockie, Esq., Tockie and Maclarland, 1.td., and
submits her Opposition to the State’s Motion in I.imine addtessing the admissibility of Toni
Fratto’s statement to John Ohlson and Jeffrey Kump on April 22, 2011,

FACTUAL BACKGROUND

The State has included within its Motion, at Item 3, Page 5 and following, a briefly
redacted version of the “selup” o the tape recordmg, being the inilial comments belween Ms,
Fratto, Mr. Ohlson and Mr. Kump.

According to the Motien, Ohlson and ]{mﬁp met with Ms. Fratto and her parents on
March 17, 2011, Atthat time, apparcntly, Ms. Fratto reiterated her prior statements to police
regarding a lack of involvetnent in the cvents in issue.

Mr. Ohlson avers in his affidavit that after that meeting on March 17, 2011, he and Mr.

Kump were advised that Ms. Iratto wished (o speak 1o thern sgain, (Ohlson Affidavit, Ttem 5).
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‘That meeting was arcanged in Mr. Kump’s ofhice in Elko, Nevada, Ms, Fratio was brought 1o the
office by Kip Putten, Kody Patlen’s father, as her parents werc out of town. Ms. Fratto 1s 18 vears
old, and a student in high school. While Mr. Ohlson statcs in lis affidavit that he wished to avoid ™
* an inference that she was influcnced by Kip Patten,”™ the simple faet thaf it was Mr, Pallen who
brought her over to the office, at a me when her parents weie nel presenl, and in fact were out

of town, and arranged the mccting itsclf, leads dircetly to an inferenee that she was mflucneed

by Mr. Patien’s father, Ms, I'ratto’s parents will testify that in fact, after the firgt meeting in
March, that they did not desire for her to spcak fnrther with attqmeys Ohlson or Kump.

Further substantiating the misrepresentations to Ms. Fraito which lead to this statement
are the allegations by Mr, Ohison that 1. she was directly told that what she said was evidence,
and 2. They wonld be obliged to turn the tape over to the police. {See Ohlson Affidavit Page 6,
[tem 6, and re; law enforcement, ltem 5.} It is frankly, unbelievable, that in a matter of such
importance, 3o important that it would justify being lape recorded, that the mosi important
portions of the conversation, to wit, that it was evideoce, and it would be turned over to the
pelice and could lead to her incarceration, are both absent from the tape.

The State has included and incorporated the relevant portions of the redacted transcript

for purposes of this hearing, pages 5-8. In that transcript, what does Toni Fratto say?

Pratto: Can I ask g questlion real quick question?

Ohlson: Sure

Fratto: Um, will you guys be able to represent ma?

Ohlson: You know, | don’t kuow what your’re golng fo say. And depending on what

you're going o say, we may or may not be able 1o (f your interests conflict with
Eody’s, If we are not able to represent you, we will gef counsel for you.
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1t is clear that Mr, Fralto is seeking counsel. The attorncys arc considering her representation,

subject to a conflict.

Fratte; Then would 1 necd to get my owa attorney first?

Ohlson: we'll get a lawyer for you but you don’t need (o, Righl now it’s just a
conversulion between us and a statement that you’re making to us. We're not law
cntorcemendt.

Later on Ms. Fratlo asks:
Fratto: Ok. Are vour besl inferests to help me and Kody, or ...

Ohlson: We're Kody’s lawyers and were hired and we’re reiained by the State 1o represent
himn and his interests. It is not our intention to do anything bad te you,

(Obvicusly, thesc stalements are 8) untrue, and b) conflict with the alleped statements Ms.
Fratto made off the tape, ot that Mr. Ohlson wade prior 1o the tape starting, and overbore her
lepitimate question and coneems about whether or not Ghlson and Kump could rcp:esunl. heer, und
whether or nol she would need to get her own independent atiomey first.

POINTS AND AUTHORI'TIES

Under NRS 49.045, a “client” means a person . . . “who is rendered professional legal
services by a lawyer, or who consults a lawyer witha viewo abtuining professional legal services
from the lawyer.,” The general rule of privilege under NRS 49.045 is that the clicnt has the
privilege to refuse to disclosc, and to prevent uny other person from disé]osing, his confidential
comrmunications between the client and glicnt‘s lawyer, which are “made {or the purpose of
facilitating the rendition of professional legal services to the uliﬂqt.”

The attorney client privilege is the oldest of the privileges for confidential

communications known to the common taw. Upjofm Company v. United States, 449
1J.5.383,389, 66 L.Ed 2d.584,101 S. Ct. 677 (1981), citing 8 L Wigmore fvidence,
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Section 2290 (McNaugbton rev. 1961). The common law is expressly incorporated into
Nevada Law insofar us consistent with Federal and State Constitutional and Positive
Enactments. WRS 1.030,

Tahoe Regional Planning Agency v. McKay, 769 F. 24534 (1985) bn. 11

Implicit in the prolection against testimonial coinpulsion is recognition of the
importance of attorney/chent confidentiality. As the Supreme Court obscrved
nearly a century ago, ‘legal assistance can only be safely and readily availed of
when free from the consequences or apprehension of disclosure, ™ Hunr v
RBlackburi, 128 11, S. 464, 470,32 L. Fd. 488, 9 8. Ct. 5 (1888); accord Upjohm, 449
U5, At 385,

Takoe Regional Planning Agency v. McKay, Id. at 540,

In the casc of Stoan v. Stare Bar, 102 Wev. 436, 726 P.2d 330 (1986), the Nevada

Supreme Court held that:

Under this rule [SCR 179], Sloan [the attorney] was juslified in believing that he was
prohihited from divulging information he reeeived from his client indicating thal ihe
client had alrcady committed a crime.

Former SCR 179, in elfect at the time, provided as follows:

[t is the duty of a member of the state bar Lo preserve his client’s
confidences znd his duties outlast lawyer’ conployment. The

obligation to represent the client with an undivided fidelity not to
divulpe his secrets or consequences forbids also the subsequent
accepiance of etmnployment from others in matters udverscly afllecling
any interest of the former clicot and concerning which he has acquircd
conlideniial information, unless he obtains the consent of all concerned.

It scems fairly obvions that the duty of contidenliality is not breached merely because

Ms. Fratio’s communication concems a crime alrcady committed.  Slvan, supra.

IS TONI FRATTO A CLIENT?

An attorney-client relationship may be implied “when 1} 2 person secks advice
or assistance from an atiomey; 2} the advice or assistance songht pertains to
matters within the attorney’s professional competence; and, 3) the attorney




expressly or implicdly agrees (o give or actually gives the desired advice for
assistance. *7

See also People v. Rennett, 810 P. 24 661, 664 (Colorado 1991); Stewari . State, 11§ 1d.

932, 801 P. 2d 1283, 1285 (Idaho 1990). Furthermore, the atforney/client relationship

“muy be established through preliminary consultations cven thought the attorney is never

formally retained and the client pays no fee.” [cifations].

Todd v. State, 113 Nev. 18; 931 P.2d 721 (1997).

In the Todd case, while Todd wag in jail he had disclosed certain impurtau; facts to
gttorney Sam Bnll in regards to representing him. Mr. Bull inexplicubly sent his handwritien
notes regarding those conversations (o (he sentencing judge in advance of Mr. Todd’s sentencing,
leading to a remand for new sentencing in fromi ol 4 new Judpe, finding the Bull had “umpliedly
agreed Lo vongider the case and render the advice soughr.”

Tn this case, it is clear even from the preliminary comments that Fratto is consulting the
lav_vyers with regards to matlers within their area of competence, and is seeking their advice,
“Will 1 necd a lawyer? Can vou represent me? Should I get my own lawyer?” These are
attormney-clicnt commumnications,

The People v. Bermei case, §10 P.2d 661, (Colo. 1991), cited in Todd, above, found that
the atto.mf:y—c]ient relationship is “established when it is shown that the client secks and received
the advice of the tawyer an the legal consequences of the client’s past or conternplated actions.”
The court held that the relationship may be inferred fom the conduct of the parlies und thar the
proper test is a subjective one and an important factor is whether the client belicves that the
relationship existed. Stewart v, Stare, also cifed therein, held that the attonicyfclicnt relationship

can be established when the attorney is sought for assistance in matlers pertinent to his profession.

Holding in that matter that “ it is apparent that the Appellant consulied Mr. Matsoa for legal
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adyice concerning the charges apainst him.” In thal habeas case, the State had cavesdropped on

attorney client communications in the jail, and obtained the names of possible trial wilnesscs.

Habeas was granted, due 1o the breach of confidentiality, even thouph Matson was never formally |

hired.
California has held that there is a “fiduciary relationship” existing between a lawyer and
a clicnt which exiends to preliminary consullation “by a prospective clignt with a view to
retention of he lawyer, although actual employment does not result.” Martin v, United States
District Court, 410 F. 3d 1104, (3" Cir. 2005). The Ninth Cireuit went on as follows:
There is nothing unomalous about applying the privilege to such preliminary
consultations. Without it, people could not safely bring their problems {o
lawyers unless the lawyers had already been retained.
The Ninth Circuit interestingly went on as {ollows:
- ‘I'he privilege docs not apply where the lawyer has specifically stated that he
would not represent the individual and in no way wanted to be invelved in the
dispute, but the law firm did net do that in this case - it just made it clear that
it did not represent the submitter yet. Under People v. Speedee Oil Change Systems,
Ine., when the communication between a lawyer and possible client proceeds “beyond
initial or peripheral contacts” to acquisition by the lawycr of informalion that would be
confidential wersa there to be ropresentation, the privilege applies.
410F. 3d 1104, at  111-112.
In the nstant case, blindingly absent from Lhe tape recording is any clear statement from
(hlson or Kump, where they say “No, we will nel be able to represent you.” Instead, there’s a
pattern of cquivocation and dancing around the truth, cleatly made in an effort 1o get Ms. Fratto

to malce a statemnent to them.

TONI FRATTO IS A “ PROSPECTIVE” CLIENT

‘The State has cited many of the important rules but it has missed the obvious, which is

-6-




Kevada Rule of Professional Conduct 1.18, Duties (v Prospective Client. That rulc reads as

foliows:

Ay A person who discussed with a lawyer the possibility of forming a
client-lawycer relalionship with respect to a matter 1s a prospective
clicnt,

B) Even when no client-lawyer relationship ensues, a lawyer who had
discussions with a prospective client shall not use or reveal inforrnation

learned i the consultation . . .

C) A lawyer subject to paragraph B shall not represent a client with interests
materially adverse to those of a prospective client in the same or a
substantially related malfer if the lawyer received inforsation from the
prospective client that could be significantly harmful to that person in the
matler, except as provided in paragraph D. [Infonned Consent preferably
in writing]. '

The ABA comments to the Model Rules of Professional Conduct, 2004, pm‘cicﬁl arly the

comments to 1.18 ( adopted by Nevada, above) notes that it is often neccssary for a prospective

clicnt to reveal information to the lawver during an initial consultation pricr to (he deciston about
formation of a lawyer/clienl relationship. The lawyer often 1nust leamn such inforination 1o
determine whether there is a conflict of interest with an cxdsting client and whether the Jawyer is
willing to undertalke.

Subsectien () of the Model Rule prohibits the lawyer from revealing Lhat information,

except as provided by Rule 1.9, even if the lawyer and the client decide not 1o proceed with the

representation. The duty exists regardless of how brief the inifial confercnee may be. Comment -

4 15 pertinenl herein: “In order to avoid acquiring disqualifying information frorm a prospective

cliemt, a kawyer considering whether or not to undertake 4 new matter should limit the initial

interview 10 only such information as reasonably uppears necessary for that purpose.” Where (he
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information indicates that a conflict of interest or another reason for non-representation cxists,

the lawyer should so infonn the prospestive chieit or decline representation.

In the instant case, the legitimate question to Ms: Fratto might well have been “Why did

you come here?” “What do you intend to talk aboul?”, er even, “Are you going to tell us that you
were there?”, which wonld not deliver any further information bul it would make it clear that
there was an absolute conflict, and that the elicited information would also implicate ber.

Thix tnle of a duty of confidentiality o a prospective clicnt even applies to agents of
lawyers, See, for example, Opinion 346 of the 1}C Bar, attached as an cxhibil, where the would-
bt:_ clienl comes to Lawyer A to speak about the case. Lawyer A asks [or permission to call
Lawyer B 1o discuss it, whereupon Lawyer B learns that they have a conllicl. Lawyer B 1s held
to have a duty of conﬁdentiﬁlit}f, becaugse the first lawyer was the agent of the clicn.

DC Bar Opinion 346, Fcb 2009,

Similarly, the New Jersey Comnmigsion on Professional Ethics has held that there i3 an
obligation to maintain confidentiality [o a prospective client, which would even prohibit a firm
fiom advising an existing corporate clicnt that one of the corporation’s smployees had contacted
the law firm seeking representation in a [aw suit against the corporation. ‘Lhe dnty of
conlidentiality to a prospectivc client exists even where there iy afready on existing
representation of the c:cﬁ-erse party. The impl_icaliuns to this case are clear: the attorneys cannot
use the information on behalf of Mr. Patten il;i any way. They certainly cannot disclose it.

Lastly, the Restatement (3™) of the law governing lawyers from the American Law

Institutc (2000) 21 Section 14 provides as follows:

8-
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Formation of a lawyer/Client Relationship: A relationship of client and lJawycrt
arises when:

1) a person manifesls (o 2 lawyer the persons intent that the lawyer
' provide legal service for the person; and either

A the lawyer manitests to the persons consent to do so; or,
B} the lawyer fails to manifest lack of cansent to do so, and

. 1he lawyer knows or rezsonably should know that the persen.
reasonably relies on the lawyer to provide these services;

They also note thercin as lollows;

The client’s intent may be manifest from surrounding [acts
and circumstances, as when the client discusses the
possibility of representation with the lawycr and then
sends the lawyer relevant papers or a retainer requested

by the lawyer. . .. A client/lawyer relationship can arise
cven if the client’s consent to euter into the relationship .
is not fully fomned.  Discussion, item C,

The analysis in Lhis matter is fairly straight forward. Attorney-clicnt privilege protecis
altorney and client communications even thongh the attorney docs not explicitly agree to enter
into the relationship, if the client has a reasonable belief that the attorpey js acting directly or
indirectlv as the attorney, and on that basis, discloses confidential information to that attorney.
{. 8 v. Dennis, 843 F, 2d 652, (2* Cir 1988). The Dennis cowrt notes that if an attorncy declines
representation, the potential client could not reasonably thercafter expect confidentiality. In a
conflict of interest, an atlorney’ s representation of two clients will not deprive elther client of the
privilege. Fureka fnvestment Corp. NV v. Chicago Title Insurance, 743 F. 24, 732, DC Cir.
(1984). The privilege protects the clients confidential information (o sn attormey, whether made

by writlen or oral statement, if it is made for the purpose of obtaining legal advice or services,

1. 8 v. DeFente, 441 I, 3d 92 (2™ Cir 2006).

-9
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Here, the allorney, with over 30 vears of eriminal law cxperienee, could have easily and

sxplicilly iold Ms, Frutto “No, I represent Kody Patten and T cannot represent you.”™ Had he said

“this on the record in the agreement, it would be clear. But he did not do so. Instead they mect

privately, without Kip Patten, or Ms. Fratto’s parenis, and obiain sensifive ané confidential
informalion which implicates Ms, Fratto. There is not, on the record, even an inquiry as to the
nature of the information, or whether it would be exculpatoty of Mr. Patien, as cpposed to
inculpatory of her. Instead, it is appareni (hat every attempt is made by the attorneys to avoid the
direct answer to her quesiions abouf representation, and to obtain (he information. Ms., Fratio®s
Eclicf in the confidentiality of her siatements was abused by both atlomeys. She 1 a prospective
client pursuant to the Nevada Rules, her confidences are entitled to be protected, and the

attomey/client privilege must attach. Accordingly, the Statc’s Motion in Limine must be denied,

DATED tkis _/ r/:iay of June, 2011, ;
A M._‘__.J-"'!-J_'.J
0/ o

JPHN P. SPRJRIGEATE, ESQ.
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CERTIFICATE OF SERVICE

Pursuant to WRCP S{b), { hereby certifv that | am an employee of THE LAW OFFICES
OF JOHN SPRING(IATE, and that on this date T personally sexved at Reno, Nevada, a tnie copy
of the within OPPOSITION TO THE STATE OF NEVADA'S MOTION IN LIMINE
C(}NCER_.N'ING THE ADMISSIBILITY OF TONI FRATTO’S STATEMENT 1O
LAWYERS tclefaxed to:

Mark 1), Torvinen, Lsq.

Clko County District Attomey’s Office

1515 7" Street

Elko, NV §9801
(775} 738-0160

Tohn Ohlson, Esg.
275 Hill Sircct
Eeno, NV 89501
{775) 323-2705

Jetfrey Kump, Esq.

Marvcl & Kuwmp, [td.

217 Tdaho Street

Flko, NV 89801

(775) 738-0187

for mailing by {irst class mail, postage prepaid
by personal delivery

X by telefax

by placing a truc copy lhereof for collection and delivery by Reno/Carson
Messenger Service on (his date.
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AFFIRMATION PURSUANT TQ NRS 239B.030

The undersigned does hereby affirm that the preceding documenl does not contam the

social security number of any person.

Dated this |3Fh day of Tune, 2011.

é%ﬁ»{jj ey, ;)\( " ;‘:ﬁ:t('
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ARA Model Rules of Prof. Condust, 2004,

Comment t0 Rule 1,138

DC Bar Assn,
Etlics Opinion 346 (Feb 2009)

Advigory Comum. on Prof. Lthics
NJ, Opinion 693, 3/29/2004,
175 NI, 1393

Restaternet of the Law, 3d, (2000)
‘I'he American Law Institute
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Commenlary lo ABA Maodel Rules of Professianal Condoet (2004}
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ABA Model Rules of Professional Conduct (2004)

Comment - Rule 1.18

[1] Prospective clients, like clients, may disclose information to a lawyer,
place documents or other property in the lawyet's custody, or rely on the
lawyer's advice. A lawyer's discussions with a prospective client usually are
limited in time and depth and leave both the prospective client and the
lawyer free (and sometimes required) to proceed no further. Hence,
prospective clients should receive some but not all of the protection

afforded clients.

[2] Not all persans who communicate information to a lawyer are entitled

10f3
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Commentary to ABA Model Bules of Professional Conduct (2004}

2of3

to protection under this Rula, A person who communicates information
unilaterally to a lawyer, without any reasonable expectation that the lawyer
is willing to discuss the possibility of forming a client-lawyer relaticnship, s
not a "prospective client” within the meaning of paragraph {a).

3] It is often necessary for a prospective client to reveal information te the
lawyer diring an initial consultation prior to the decision about formation of
a client-lawyer relationship. The lawyer often must learn such information
to determine whether there is a conflict of interest with an existing client
and whether the matter is one that the lawyer is willing to undertake.
Paragraph {b) prohibits the lawyer from using or revealing that information,
except as permitted by Rule 1.8, even if the client or lawyer decides not to
proceed with the representation. The duty exists regardless of how brief
the inftial conference may be.

[4] In order to avoid acquiring disqualifying information from a prospective
client, a lawyer considering whether or not to undertake a new matter
should limit the initial interview to only such infermation as reasonably
appears necessary for that purpose. Where the informaticn indicates that a
conflict of interest or other reason for non-representation exists, the lawyer
should 50 inform the prospective client or dectine the representation. If the
prospective client wishes to retain the lawyer, and if consent is possible
under Rule 1.7, then consent from all affected present or former clients
must be obtained before accepting the representation.

5] A lawyer may cendition conversegtions with a prospective client on the
person’s informed consent that na informatian disclosed during the
consultation will prohibit the lawyer from representing a different client in

‘the matter. See Rule 1.0{e) for the definition of informed consent. If the

agreement expressly so provides, the prospective client may also consent
to the lawyer's subsequent use of information received from the

prospective client,

[6] Even in the absence of an agreement, under paragraph (c), the lawyer
is not prohibited from representing a client with interests adverse to those
of the prospective client in the same or a substantially related matter
unless the lawyer has received irom the prospective client information that
could be significantly harmful if used in the matter.

[7] Under paragraph {c), the prohibition in this Rule is imputed to other
fawyers as provided In Rute 1,10, but, under paragraph (d){1), imputation
may be avoided if the lawyer obtains the informed consent, confirmed in
writing, of both the prospective and affected ciients. In the alternative,
imputation may be avoided If the conditions of paragraph (d){(2) are met
and all disqualified lawyers are timealy screened and written notice is
prompily given to the prospective ciient. See Rule 1.0(k} (reguirements for
screening procedures). Paragraph {d}{2)(i) does not prohibit the screened
lawyer from receiving a salary or partnership share established by prior

6/15/201] 8:50 AM
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Commenazry o ABA Model Rules of Professional Conduct (2004)
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file T/ Franc/ABA commemary CRule 118 m

independent agreement, but that lawyer may not receive compensation
directly related to the matter in which the lawyer is disqualified,

[8] Notice, including a description of the screened lawyer’s prior
representation and of the screening procedures employed, generally should
be given as soon as practicable after the need for screening becomes
apparent. s ekt e R R -

[9] For the duty of competence of a lawyer who gives assistance on the
merits of a matter to a prospective client, see Rule 1.1. For a lawyer's
duties when a prospective client entrusts valuables or papers to the
lawyer's care, see Rule 1.15.

-ahout 118
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Ethics Opinion 346: The Recuired Elemenls for Trimzering a2 Duty of.. file:///3:/Frate/T3C Par opinionddé.cfmhm
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Opmicn 346

Faor th_fé___s_P

=i
uth—-# ‘3-'"-1, The Required Elements for Triggering 8 Duly of

o Confidentiallty to a Prospective Client

When a [awyer with whom a pmspectve cient has consulted
racaives permission fram the prospective chietit te speak with
olher counsel who the lawyer believes may be beiter suited
to handle the case, any client information conveved by tha
first lawyer during such a discussion with the second lawyar
should L treated by the second lawyer as confldential even
though he never spezks directy with the prospective client.

Applicakle Rules:

* pyle 1.6 (Canfidantlafity of Inform ation)
* Ruje 1.18 (Duties to Prospective Client)

IngQeiry

A would-be client comes to Lawyer A to speak with her about
taking vn his case. Afler [istening to the prospective clisnt's
story, Lawyer A detarmines that she s not in a pasition to be
of assistance, However, lawyer A believes that a different
lawyer would be better suited to mest the prospective
client's needs. Lawwer & asks the prospective clignt whelher
he would like her to cali Luwyer B an his behalf to discuss the
possibllity of Lawyer B taking on the representation, and the
prospective client says "ves.” lawyor A calls Lawyer B, who
works at a dlfferent fiom, and explains the parson's
predicament. After hearing the story from Lawyer &, Lawyer
B derermines that he has & conflict of inkerest and cannot
represent the person. The guestion is whethar Lawyer £ has
4 duty to safeguard the Information that Lawyer A
communizated to him.

D.C. Rule 1.13, which became effsctive In Fobruary 2007,
deflnes a lawyer's obligations to a person with whom a
jawyer discusses the possibility of representation, but whe
does not become the lawyer's dient. The rule recognlzes a
new cabegary of persons, "prospectlve cllanls,” and states
that *[e]ven when no ellent-lawyer relatlenship ensues, a
lawyel wito ftas had discussions with a prospective cfient
shall net use ar reveal infurmation learned in the
consultation, except as permitted By Rule 1.6.” (Emphasis
added). The uncartainty In this iIngulry arses berausc lawyer
B never had direct “discussions with a prospective dient.”
His only dlscusslons were with Lawyer A,

Discnssion

We snalyze this inquiry under two alternate theorles: (1)
That the duty of corfidentiality to would-be clients exisks in
Rule 1.6 and therefore is nok dependent on the dehlnition of a
"prospective chent” In Rule 1.18; and {2} the requircment of
3 discussion in Bule 1.18 15 met because Lawyer A if an
agent of the prospective cllent. We belleve that under beth
theories, Lawyear B awes a dury of confidentiality [1]

1. ConMNdentiality to Woold-Be Clients Under Rule 1.6
ABA Modet Rule 1,13 was adoplad In 2002 as part of the ABA
Ethics 2000 project. 0., Rule 1.18(a), which is ideotleal to
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Eihics Opinion 346: The Required Elements for Triggering a Dhity ofl.
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Model Rulée > 18{a), provides: "A person who discusses with
a lawyer the possibility of farming a dignt-Yawyer relatlonship
wlth respect to a matter Is a prospective dient.” The

confid entiafity component of the rule {as distinct from [Es
provlsion rolaing £o conflicts of inkerest) was inbandad to
codify the =xisting ohligation of a lawyer under Model Rule
1.6 tu & person with whom the lawyer had a preliminary
consultation af sam e sort, but who never entered into an
arttarney-ciient relationship.[2] Indeed, ABA Ethics Upinion -
Mo, 00-358, written £2 years before the adoption of Rule
1.18H, states!

Infermation imparted from & would-be client
seeking legal representation |5 protectad from
revelatlon ar use under Model Rule 1.6 even
though the lawyer does not undertake
representation of or perform work for the
would-be client.

simllarly, Comment [9] to D.C. Rule 1.6 recognizes this
pbligation under DUC, Rule 1.6, The Commaent states:

Principies of substentive law extemal to these
Rules determine whether a clicnt-lawyer
relationship exlsts. Although most of the duties
flowing fram the clienl-lavwyer ralationship
aftach anly after the cllent has requesied the
lawyer to render legal services and the lawyer
has agreed to da 50, the duty of confidendality
imposed hy this ride attaches whan the faveyer
agrees ko consider whethor g eliant-fawyer
rolationship shafl be established, Othar duttes
af a lawyer Lo 8 prospective client are set farth
in Rule 1,18, (EFmphasic added.)

Eea alzo Restabament (Third) of the Law Governing Lawyers
§1i5.

Because the duty of confidentlality owed to persons who do
not hecorne cllents exists n Hole 1.6 and i3 Rula 1,18, we
need not rely scdely on the langueage of Rule 1,18, which
reyuires a discussion between a person and a lawyer.
Camment [9] to D.C, Rule L.& clarifies that the duty of
confldentinlity is triggered “when [a] |awyer agrees {a
conskder whethar a client-lawyer relatlonship shall be
established."[2]

The Cemmites concludes therefore, that a duly of

confid entiality ls owed by the second [awyer undar Aule 1.6,
notwithslanding Ehe language of Hule 1.18, because the
second lawver presumably agreed fa consider the possibillty
of a client-lawyer relationship when he spoke with the first
lawyer,

2. Communications From Agents of Clients

Alternatively, we assume for purpescs of further analysis that
the regulrement of a discussion with the would-be chant, as
skated in Rufe L.18{8}, tnust be met in order for the duty of
confidentiality to attach, Under that assumption, the
requirement would be met if the first lawyer was consldered
to be the agent of the would-he client in speaking with the
second fawyear.

In asvessing the confidentiality of communications wikth
ellents in connection with the atltomey-client privilege, courts
have afren recognized that clients samctimes speak to their
lawyer through agents.[4] This can include interpraters,
family memtbers and husiness agents, provided that onder
the circumstances, the agent is zomeoans who the clant
trists to maintain the confidentiality af che communlcation s,
This cancept is recognlzed in the Restatement {Third) of The
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Law Governing Lawyers §/0F). Under that section, the
Festatemont addresses the sircumstances under which a
persan can speak to a lawyer as a cllent’s agent and have the
cormmunication Fall within the attorney-client privilege. That
section states;

A clienk's agent for communication. A
person is a confidentfat agent for
communication if the persun’s participation 1s
reasonably recessary to facilitate the client's
communicatlon wikh a lawyecr or another
privileged persan and iF the client reasonably
Believes that the person will hald the
communication In confidence. Factors that may
be relevant in determining whether a third
persen s an agent for communication include
the custarary relationship between the cllent
and the asserted agent, the nature of the
communication, and the cflent’s need for the
third perscn s prosence to communic ate
effectivaly with the lawyer or to understand
and act upon the lawyer's advice.

lhe Restatemeont provides three il lustrations; (1} A cllentIs
arrested and bared from speaking to his counsel and so asks
his fitend to canvey @ messaoc o his lawyery (2} 2 client
does not speak English and uses an [nterpreter to speak ko
the lawyer; and (3) a client uses his parsanal secretary to
provide Information to his lawyer,

In in R Lindsay, 158 F.3d 12683, cert. denled, 523 U5, 956
{19583, the D.C. Clrcvit addressed whether Deputy White
House Counsel Bruce Lindsay acted s Fresident CHnton's
agent in speaking with the Prestdent’s private counsel
regarding the president’s personal legal Issues. The conrt did
not deglde whether the use of an agent as intermediary nesd
he "reasonshly recessary” in order to ratain the privilege
becausa It found that by adding hls own legal analysis Mr.
Lindsay could not be deemed a mere Intermediary, In
rejecting the privilege under thess gircumstances, the court
reasaned that “the attorney-client privilege must be *“strictly
confined within the narrowest pnssible imlts censistent with
the logic of its principle.” fd, at 1261 {quoting /i Re Sealed
Casg, 676 F.2d V93, 807 n.44 {D.C. Cir. 19823) [quoting In
Re Grand Jury Investigation, 599 F.2d 1224, 1235 {3d Cir.
19723 '

We believe thak the intermediary principle applias tQ a
Tawyer's gthitcal abllgation of confldentiality under Rule 1.6
and lole 1.18 as well, but without the same need to so
strictly limit fts applicabtlity. The reason for the distinction s
Lhal in the context of attorney-cllont povilens, as with any
evidentlary privilege, there i5 the important countervalllng
demand from a party in a legal proceeding for evidence
which may be relevani. Unlcss applyving an exceplion under
Rule 1.6 {3, (d) or {e}, a lawyer's duty of confidentiality, on
Liie ether hand, should be broadly interpreted In order to
ensure that clent expectations are met. See Gealfrey C.
Hazard, Ir. and W._ Willizrn Hodes, The Law of Lawyoring §9.7
{3d ed.) stating:

Because the elhicat obhgation of confidentiality
is broader [than the attornoy-client privilege],
Iawyars ordinarily should operate on the
presumption that essentially no unfaverable
citent information may be disclosed withoul e
cllent’s cansent.

Because the first |awysr was an agent of the prospective
clienk, the second lawyer must treat the discussion with the
firsE lawyer as canfidential oncdsar Rule 1.18.
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Canclusion )

When a prospective client consents to having a lawyer speak
to a second lawyer on his behaif regarding the possikitity of
cstablishing an attormey-client relationship, the szcond
lawyear has an obligation under Rulez 1.6 and 1.15 to treak
the cormmunication as confidentizl, even if the second lawyor
nevor speaks directly with the prospertive client.

Giver the impéortance of maint2ining confidentiaiity of any
information received by the first lawyer, it is advisable that
the first lawyer disclose at the cuts=t of the conversation
with the second lawyer that the purpose of the discussion ts
to consider taking on a new case for someore, and to limit
initial disclosures ta the essential facts unbil it can be
determined whethear the second lavwyer has a confllct of
intomest,

Publishad: February 2009

1. [Return to text] Under cither theory, the substance of
the duty of confidentizlity is govemod hy Rule 1.6,

2. [Retum to tewt] What is substantively new in Madel
Rule 1.18 i5 that a lawyer's duties to prospective
clients with respect ko conflicts of interest are defined.
Before the new rute, courts were l2ft to determine
whether ane gr more consultatiens created an
dttorney-client refationship or no relationship st all.

" See Derrickson v, Derricesan, 541 A.2d 149 (OnC.
198R}, in which the court, in ruling on & motion to
disqualify a party's counsel, had to datermine whether
a single copsultation of abgut one hour, taking place
eight years arlier and which the lavyer contented he
had no recollerdion of, created a lawyer-client
rglationship. The court faund ng attomey-clignt
relationship and therafore na confict of interast,

3. FReturn te taxt] Whelhar Ehat formulatlon also tdggets
the conflict of interest features of Rule 1.18{c) is &
separate question nat addressed in this Qpinion.

4. [Return to text]) The more common siluation of
non-lawyers whao are assisting the lawyer serving as
the fawyer’s agent in receiving confidential
communicakicns from a clicnt is also a related huot
soparate issue, not zddressed in this Cpinion.
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173 M. L], 13593

March 29, 2004

13 M.1. L. 762

April 5, 2004

Advisory Committee on Profiessional Echics
Appainted by Lhe Sopreme Court of New Jersey
Opinion 625

Loty &0 keep information received from
prospective client confidental; prospactve
clienls and conflicls.

A Moy Jersey lzw firm inguires whother it bas an obligation to advise an existing
carporate cllent that one of the corporation's employees contaceed the law firm szeking
represenabaon in & lawsult against the corporation. A related question is whather the
firm may continue to represent it corporate client after receiing unsolicited
informatian from 2 poential adverne pary who contacted the fimm as a prospeclive

client.

First, we conclude that new R.P.C.1.18, effective Junuary 1, 2004, applles, pralibiting
use or revelation of infarmation from a prospective client. Mareover, we find that even
prior to new R.P.C. 1018, a dury of confidzntiality cquivalent ko that set forth in the new
rule ks applicable, Under R.F.C. 1.6{a) the firm has & duty of confidentiality to the
individual wheo sought ity assistance, precluding disclosure of the identity of the
ingpuiring indivitlual, the fact of the individeal’s corlact, and any Information recelved In
connection with the sontact. R.P.C. 1.6fa) sels Fath a broad dubty of confidentiality,
more extersive than the testimonial attorney-client privilege, exlending to any
“information relating to representation of a client,” and then sets out a sedes of
exceptions, nong applicabla to tha cument inquiry. For discussion of the breadth of the
duty under R.P.C. 1.6{a), see generally In re Opinton 5449, 103 N.). 399 (1966), Wi
necogrize that by its express tertns the 1608} duty of confidentiality extends only o &
“client”. Nonetheiess, we deem it essenlial o provide the cosrmunlcatlon ef infermation
roas & prospeclive dient with the same cloak of protecton furnished to actual clients,

As ewplained below, the first part of the fnguiry touches cpon imporeat issucs
concerning access to legal services, and we approach the gquestan In that light. A
typical potenbal client seeking |2gal assistance hias a reasonable expeclalion thet any
informaticn provided Yo a lawyer in order for the lawyer and e cliand to decide
whether representation 15 to be provided will be kept in confidence, 2nd will not ke used
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In any way against the pelpntial dient if representation is not pravided. Yhile this
predise point has net been explicltly addressed In prior New Jorscy ethics opinfons, it 1s
wel! settled natfunally Lhal a potential clienl's reasonable expectations of confidentiakity
are the debermining facter in finding the atlachmeant of the duty.

Brief reflection reveals Lhe importence of preserving confidentiallty io this context. The
same considerations that undedie the atterney-client drivilegs and confidentalicy In
more tradidonst cases of cxtended representation - Ehe need for a client to be able to
communicats freely with an atmraey without fear of Iater disclosure, rebibution or other
adverse efect frora the commuznicakian iself - extst with equal force in the case of a
potenti=l client imtally seeking or applylng for serdces. If the subjoct matter of that
applicant's communicalion may be freely disclosed to a thind party, simply because no
extended or ongoing atmrney-clicnt relationship ensued, the dhilling effect on such
prospective dient communications would be substantial, crippling, and an unacceptable
hindrance ko the public's abiliby 1o gin agcess D awornays.

These consideratinns are especially campelling in the context of services, especially
limited assistance, provided by non-proflt organizations wo peonle of moderate meadns.
Studies nationally end in New Jersey have documentod the difficulties such individuals
Fiave in obtaining lawyers, See Legal Needs and Civil Justice: A Survey of Americans,
American Bar Asseciation {1994); Legal Problems, Leyal Needs, Legal Services of Newr
Jersey Poverty Research Institute (2002). Concerns about clusing this legal assfistance
gap have led the American Par Assoclation and many smes, inchding New Jersey, o
encourage development over the past decade of many Farms of mited jzgal assistance,
such as hotlines, "onbundled” legal services and pro S& assisange, often accompanied
by special rules of court and professional ethics. See generally Handbook on Umiced
Scope Llegal Assistance, American Bar Adsociation Section of Litgation {2003).
Frolecton of the confidentiality of Information received from prospective dierts, and
dieats who receive only limlked assistance (.., ene-bime advice or very brief sarvice),
is 8 central tanet of such |lmited assistance initiabives.

This duty of confidentiality, haowever, does not preclude the inguiring firm from
continulng to represent s ongolng corporatm client, How RLP.C. 1:18(b} continues a
probltlon against represemation of a client adverse w a former prospective diont, not
the case in the present inguiry, where the firm represenied & client prier to the contact
by a new prospective client We conclude that, azsuming that all information recelved
from the prospective cllent |5 kept confidentdal and completely shielded from any firm
personnel ergaged In the representation of the carporate client, such corporate
representation may conbinue, Conslstent with this ooncluston, no firm personned
engaged in the communication with the prospective cllent may be Involved in any
corporokte representation which relates in any way to thet prospectve Client; such
persenne! must be completely screened. Since the praspodtive client never bacame an
actwal client of Hwe firm, the canflick princlples sei forth n BWP.C, 1.7 are not otharwise
implicatad. We nole, however, that for the wvarious limited legal assistance wvehicles
described above, an atoroey-client refatonship is formed once such limited legal
assistance is provided, and R.F.C. 1.7 would then apply.

2
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[estmtemenl of the Law, Third, The Law Cloverming Lawyers, § 14

b LexisNexis”

Restatement of the Law, Third, The Law Governing Lawyers
Copyripht {c) 2000, The American Law Instinite

Case Cilatons
Chapter 2 - The Client-T awyer Relationship
Topic 1 - Crealing a Clispt-Lawyer Relationship
Restat 3d of the Law Governing Lawycrs, § 14
§ 14 Formalion of a Client-lawyer Relationship

A relationship of clicoi and lxwyer arises when: |

(1) a person manifests to a lawyer the person's infent thal the lawyer provide legal services for
the persan; and either

(a) the lawycr manifests tu the person consent to do so; 0¥

(b} the lawyer fzils to mumilest Lick of consent to do 5o, and the Lawyer knows or
reasonahbly should know that the person reasouably relies on the fawyer to provide
the servicesy or :

(2) a tribunal with power to do so appoints the lawyer to provide the services.

COMMENTS & ILLUSTRATIONS: Comment:

a. Scope emd eross-references. This Section sels forth a standard for determining when a client-lawyer relationship
beging, Nonetheless, the various dudics of lawyers snd clients do not alweys arise simultansously. Even if no
relatdonship ensues, a lawyer may owe a prospective elient cerlain dulies {see § 15; § 60 & Comment d thereto), A
lawyer representing 2 clisnt raay perform services also heaofiting another person, for example arguing 4 metion for iwo
litipants, without owing the nonclient litigant ull the duties ordinarily owod to a client (see § 1917, Evenifa
relationship ensues, the client may not owe the lawyer a fee (see § 17 & Comment & thercto; § 38 & Comment ¢ Lherelo;
Resiatement Second, Agency £ 16), Whan a fec is due, the person owing it is not necessurily @ clisni (see § 134),
Moareover, a clienl-lawyer relalionship may he mare readily found in some simations (for example, when a person hag a
reaponabls balief that a lawryer was protecting that person's interests; ges Coounent & herew) than in others (for example,
whan a porson seeks th eompel a lawyer o provide onercus services), In some simations—for example, when a lawyer
apmees io represent a defendant without koowing that the lawyer's partner represents the plaintiff--a lawyer is forbidden
1o perform some duties for the client (contimumg, the repreasntation) while neverlbeless remaining sobject to other duties
{keoping the client’s conlidential information seorct from others, including from 1he lawyer's own parmer).

When a client-lawyer relatinnship ariscs, ite scope is subject to the prmeiples sed forth in § 19(1), and its termination
is povermed by §8 31 and 32. Apency and contract law arc alse applicable, except when meonsisient with speeial mles
applicably to lawyers. The scope of responsibilities may change doring the representation.

I, Rationale. The elient-lawyer relalionskip ordinarily i8 a cousensual one (see Restatomgnt Second, Agency § 15).
A client ordinarfly should not e foreed to pot important legal maliers inlo the kands of another o o accept unwantsd
legal services, 'T'he consenl reqnirement, however, is not synmietrical. The client may at any wne end the relationskip by
withdrawing consent (see §§ 31, 32, & 40), while the lawyer may properly withdraw anly under specilied conditions
(see 4§ 31 & 32} A lawyer may be held to responsibility of reprecentation when the client ressonably relies on the
existence of the relationship {sez Comment &), and a coun may direct the kranwr 10 represent the client by appoiniment
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(see Comment g). T awyers generally are as [ree as other persons to decide with whom to deal, subject o penerafly
aplicable statutes such as thuse probibiing cerlain kinds of discrimination. A lawyer, for example, may dechine lo
undertake u repressntation thal the lawyer finds inconvenient or repugnant. Agreemant betweon client and fawyer
likewise defines the scope of the represenlation, for exaeple, delermining whether it encompasses » single metter or is
contimuing {see § 1901): § 31(2){c} & Comment k). Fven when g representation s coptimring, the lewyer is ordinarily
free to rejecl new matters, : - e SRR C SR

¢. The client's intent. A cHent’s manifestation of infent that a lawyer provide legal services to the client may be
cxplicit, as when the clienl requests the lawryer to write a will. The clisnl's inlenl may be manifest from sucrounding
facts and cimcumstances, as when the client discusses e possibility of representation with the lawyer and then sends (he
lawyer relevant papers or a refainer requested by the lawyer. The client mey hire the lawyer to work in ils legal
depurtment. The client may demonsteate micnt by ratifying the lawyer’s acts, for cxample when a fiend asks a lawyer to
represent an imprisonsd person who later roanifes(s acoeplance of the lawyer's services. The chicni's intenr may be
communicaied by someone acting for e client, such as & relotive or secretary. {The power of such a representative to
acl on behalf of he clicnt i3 determined by the law of ageneyr.) No writien contract is required in order to eslablish (he
relationship, although a writing may be required by disciplinary ar procedural standards (see § 38, Comment b). The
cliont need not necessarily pay or agres 1o pay the lawyer; and paying a lawyer dues not by itself create a clicnt-Tawyer
reJationship with the payor if ibe ciroumstinces indicate thal the lawyer was to represent sameone clse, for cxample,
when an insurance company designates a lawyer to represent ay insured (see § 134).

The chient-lawysr relutionship contemplutey Jogal services from the lawyer, not, for example, roal-amate brokerage
services or experl-witmess services. A clicnr-lawyer reladonship results when legal services are provided even il the
client also intends to receive other services. A client-lawyer relationship is not ereated, however, by the fact of receiving
some benaflt of the lavyer's service, for example when the lawyer represents a co-parly. Finally, a lawyer may answer a
ganeral question aboul {he law, for inslance 10 a purely social selting, withoot a client-lawyer relationship arising.

A chisnt-lawyer relationship cam anse cven i the elient's consent o enter inle the relalionship is pot folly informed.
The iawyer should, however, consylt with the chent about such matiers as the benefits and disadvantages of the
proposed representation pod conflicts of interest. On consultation in peneral, scc § 20. A lawyer who fails to disclose
such mnfers may be subject to fee farfeiture, professional discipline, melpractice liability, and other sanctions (see 3§
15,20, 37, 48, 121, & 122),

i, Clierts with dincinished capocity. Individuals who ore legally incompetent, for example some minors or pesons
with dioyinished menlal capacity, offca require representation to which they are personally incapable of giving consent
(sez Hestatement Second, Agency § 20). A puardian for such an individual may retain counsef for the incapacitated
person, subject in some instances to contt approval, A conr also may appoint counsel 0 represent an incompetent party
without the party's consent. A person of diminished capacity nevertheless may be able 1o consent o representation, and
to biecome liable (o pay coumsel, under Lhe doctrine of "necessaries" (see § 31, Comment e; § 39; Restatement Second,
Contracts § 12, Comment f}. Representing a client of diminished capacity is considered in § 24 {see aiso § 31, Comment
e {client's incompelence does not aulomatically oad lawycr's anthority)).

e, The lawyer's consert or faflure to object. Like a client, a lawyer may manittst consent to creating a chenl-lawyer
relaticnship in many ways. The lawyer may explicitly agree 1o represent the client or may iudicate conseni by action, for
example by performing sorvices reqnested by the client. An agent for the lawyer may comunumicate cemsent, for
example, a sesvetary of paralepal with express, implied, or apparent aulhorily o act for the fawyer in undermking 3
representation.

A lawyer's consent may be conditioned on the succesglol completion of 3 confiict-of-infercst check or on the
negotiatinn of o les arangement. The [awyer's consent may somgtimes precede the client's manifesmtion of intent, for
example when az insurer designatey o lawyer to represent an insured (see § 134, Comment /) 'who then accepts the
representation. Although (his Section meats separately the required communicarions of the client and the lawyer, the acis
of each cfien flluminate those of the ather.

NMustrations:

1. Cliem telenphones Lawyer, who har previousty represented Client, slating i Chient wishes
Lawryer to handle a pending antitnust investigalion and asking Lawyer to come (o Clienl's headquert=ts o
cxplore the eppropriste sirategy for Client to olow, Lawyer comes lo the headguaniers and spends 2 day
discussing stratesy, withont smting when or prompily thereafer that Lavrver has not vet decided whether
1o represemy Client. Lawyer has communicated willingness to represant Clicnt by so daing. Had Client
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simply asked T.awyer to discuss the possibilily of representing Client, uo elient-lawyer relationship would
resull,

2. Az part of a bar-association peer-suppart program, lawver A consults lawyer B in confidence
aboat an issee relating o lawyer A'srepresentaiion of a clent. This does not create a clien-Tavwoyer
relationship belween A's client and B, Whelher a client-lawyer relationship exists between 4 and 1
depends on the Toregoing and additional circnmstances, including the nature of the E}i‘ngrain, 'tllie':-‘;lllhje:':'t- N
matler of the consulfation, and the nature of prior dealings, if any, hotween them.

Lven when a lawyer has not communicaled willingness to represent & porson, a client-lawyer relationship ariscs
whea the porson reasonably rolics on the lawyer to provide scrvices, and the lawyer, who reasonably should know of
this Teliance, does not isform the person that the lawyer will not do so (see § 14(1)(b); see also § 51(2}). Tre mamy such
instances, the lawver's conduct constititles implied assent. In others, (he lawyer's duty arises fromn the principls of
promissory estoppel, under which promises inducing reasonable reliance may be enforced to avaid injustice {(ses
Restatement Second, Cantracis § %), In appraising whether the persnn's raliance was 1easonahle, courts consider that
lavrycrs ordinarily have supcrior knowledge of swhal nepresentation cniails and that lawyers ollcn encourage clienls and
potential cliens 1o rely on them, The rules governing when a Jawyer may withdraw from o representation (see § 32)
apply to representations nrising fromn implied assent or promissory cstoppel.

THustradons:

3. Claimant witles {o Lawyer, describing a medical-malpractice suit that Claimant wishes o bring
and asking Lavyor to ropresent Claimant, Lawyor does not answer the letter, A yoar ater, the siatote of
limiiations applicable to (e suif expires, Clinmant then sues Lawyer for legal malpraciice for not having
filed the suit on time. Under this Segtion no clisns-lawryer relotionship was created (see § 50, Comment
¢). Lawver did not communicate willinpness to roprosent Claimanr, and Claimant could ot ressonably
have relied on Lawyer ta do so. O & lawyer's doty éo a prospective client, see § 15.

4. Defendant telephones Lowyer's ofice and talls Lowyer's Secrelary lhat Defendant wonld like
Lawyer to represent Defendant in”an automohile-viclation proceeding set for hearing in 10 days, this
heing a type of procccding that Defimdant knows Lawyer regularty hardles. Scorctary tells Defendant 1o
send in fhe papers conceming the proceeding, not telling Defendant thal Lawyer would then decide
whether to take the case, and Defendant delivers the papers the neat day. Lawyer decs nol communicale
with Defendant unil the duy before the hearing, when I awyer tells Defendant that Tuwyver does not wish
to take the vase. A lrder of Fact could find that a client-lawyer relationsbip came into existence when
fawyer failed to communicate Mhat Tawyer was nol represanting Defendant, Defendant relicd on Lawyer
by not sceking niher counsel when Gal wis sUll pracicable. Defendant’s mhanes was regsonable because
Lawyer regularly handled Defend ant's type of cose, becanse Lawyer's agent hed responded to
Defendant's request for help by asking Defendant 1o transfer papers needed for the proceeding, and
because the imminenee of the hearing twade it appropria®e for Tawyer Lo inform Defendant and retom the
papers prompily if awyer decided not to take the case,

"The principles of promissory esloppsl do not bind prospeciive clients as readily es lawyers, Clicnts who are not
sophisticated abont how elient-lawyer roladionships arise shonld not be foreed w aceept wiwanted ropresentation or to
pay lawyers for unwanled serviges, Mevertbeless, promissory estoppel may bind 5 persen whe has not requested a
lawyer's services. Thot muy oceur, for example, when a person has regulazly relained a lawyer to prepare and file cerlain
repors, knows that the lawyer is preparing and filing the next reporr, and accopls the benefit of the lawyer's servicea
without werning the lawyer that they are unwanted. Alse, a person's kmowing accemance of the henefits of & lawyer's
representation, when the parson could have chosen not fo accept themn, may constitute consent by ratification Ifan
canplaver, for example, netifies ar employes that it has aranged for a lawyer to repressnd the emploves in a proseculion
arising out of the employment, and the employee confars with Lhe lawyer and takes no acbon when the lawyer purpors
to speak for the employes  courd, the employee has ratifed (he relationship. 'Uhe client mey end the relationship by
dizcharging the lawyer (see §§ 32 & 40),

F. Crgamizartiondd, fduciory, and class-gotion clienrs, When the cliem is 2 corporation or otber organization, the
orpanizabon's soucture and organic law dewermine whether & particular agent hes authoriny to retain and diresct the
lawyer, Whether the lawver is {0 ropresent the organization, a person or entity associated with it, or more then one such
persons and ontitics 18 2 question of fact to he determined based an reasnnable expectations in the circumstances {see
Subsection (1)), Where appropriate, due consideration should be given to the unreasonablieness of a slaimed expeclation



