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THE STATE OF HNEVADA,

Flaintift,

TONI COLLETTE FRATTC,

Defendant

[ Y I T Ll -

O

[N THE JUSTICE'S COURT OF THE ELKO TOWNSHIP
IN AND FOR THE COUNTY OF ELKC, AND THE STATE OF NEVADA

THE STATE OF NEVADA'S:

1. MOTION |N LIMINE CONCERNING
THE ADMISSIBILITY QF TGN| FRATTO'S
STATEMENT TO KOBRY CREE PATTEN'S
LAWYERS IN ANTICIPATICN OF AN
ASSERTICH BY TONI FRATTO THAT
THE RAME CONSTITUTES A
PRIVILEGED ATTORNEY-CLIENT
COMMUNICATION LNCLUDING;

A. AN OFFER OF PROOF IN
SUPPORT OF MOTION; AND

8. FOINTS, AUTHORITIES, AND
WRITTEN ARGLUMENT IM SUPFORT
OF THE STATE'S POSTTICN WITH
RESPECT TO THE ISSUE
PRESENTED INITS MOTION IN
LIMINE:

2. DECLARATIOMIM SUPFORT OF
MOTIDN;

3. SUBMISSION OF PROFOSED
FORMAL ORDER CONFIRMING THE
DATE AND TIME SET FOR A HEARING
ON THE STATE'S MCOTION IN LTMINE;
ANKD

4. CERTIFICATE OF SERYIGE WITH
RESEFCT THERETO
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COMES NOYY THE STATE OF NEVADA, the Flaimifl in the above-
anfitied cause, by and through its Counsel Of Record, the ETko County District
Attiomey's Office, and hereby moves for the an Order of the above-entitied Coort
providing for the feliowing relief.

That the Courn;

1. Conduct an evidentiary hearing in advance of Ms_ Toni Fratic's Praliminary
Hearing. curmently sat for the 13" and 14" days of July, 2011, which the Court
haz slready set for the Wednesday the 22™ day of June, 2011, at 1:00 o'clock
p.m. to detrmine, in advance of said Preliminary Hearing, the admissibilty of
Ms. Toni Fratho's recorded statemenl concaming the murder of ane Micaela
Costanze on the 2™ day of March, 2011,

a. ANhough the party asserting any glven evidentary privitege has lhe
burden of asserting and proving the same (see infra) a5 the Court is
awara based upon he hearing conducted in the abave-eniliied causc en
the 3™ day of June, 2011, it s clear that the Defendant Ms. Toni Fratto
intends to assert an objection 1o the admissibility of the record of her
statenent made {9 John Ohisen and Jeffrey Kump on the 22™ day of
Agril, 2011, upan the thaory that it constituted a confidential
communication within the meaning of NRS 48,055, and is thus subjecl to

lhe aftomey-client privilege in an effor 1o preclude the Stake's dedared
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intent ta use her April 22™, 2011, staternent to Mr. Oblsan and Mr. Kump
agamnst her,

b.  Thal being the case, the State concluded it was oblged 10 take the
infixtve of insuring thet thiw issue was raised in advance of Ms. Fratlo's
Freliminary Haaring to try and insure the ordedy litigetion of her
Praliminary Hearing. Henca this Motlon In Limine.

The State s asking that the above-entiled Court find, a5 the State mainiains,

that Ms. Fratip's Apnl 227, 201 1, statement was nat a confidential athomey-

cdient communicatian, but a “_ pamy's own statement__." within the meaning of

NRE 51.035 which provides in pertinent part that:

‘Hearsay™ means 2 sistement offered in avidence to prove Lhe
truth of the matier asserted unless:

... 3. The statement is offered against a party and is:

(a) The party's own sigement, in either tha parmy’s Individual
of a reprecenlalive capacity,

which the State is entitied to proffer sgainst Ms. Fratto; and

Thal if the Court afler consdering the same finds that the statement was not a
corfidential Sommunication which is proiected by thc atomay-dient anivilege
ihat & enter an Crder providing that the State will be entitled to adduce
evidence of the Stalement, in its entirety, at Ms. Fratlo's Preliminary Hearing

currerdly scheduled ko the 13 and 14 days of July, 2011,

Page 3 of 31
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Ofer Of Proof In Supnort O Motian
COMES NOW THE STATE OF NEVADA, and 50 that the Court and

Counsel will have a factual backdrop against which to analyza the State's Motion vis-

A-vis the application of the egal pringiptes which the Srale asserts are applicable o
the issue raised heratn, the State would make the Klowing offer of proof wilh respect
o the procedural posture of the case where relevant, ard Lhe facts - that |s the
prospective evidence which the State belisvas the evidence adduced during he
hearing scheduted for the 22™ of June, 2011, will disclose, and upon which the State
will a8k 10 rely at the time of the Courf's hearing of this Mobion:

On the 3™ day of May, 2011, during a Hearing conducted in Departmem

Il of tha District Court cancarning Mr, Kody Cree Paman's affortz to have a

competency evaluation conducted in the above-entitied matter, Mr. John Ohlson and

Mr. Jeffrey kump, Mr. ¥ody Crae Patten's appointed Counseal Of Recond disclosed to

the Court that:

1.  Ontha 22™ gay of April, 2011, they had conducted a recomded interview of Ms.
Toni Fratie during The course of which she had ackpowledged har personz|
participation in the mumder of Micasla Costanzo: and

2. Curing said hearing, Mr. Ohlson and Mr. Kump samendsred % Dal. Kevin
WcKinney of the Elko Courty Sherdfs Department the onginal recording of Lhat

imendew,
a.  The recarding eonsisted of two mini-casseties which Mr, Kump delivered
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to Det. MeXinney.

b.  The recording was theraafter copied and converted to a digital format,
and copies of that digital recording have beer: provided ta both Me.
Patten's ant Mg. Fratio's Counsel,

{Sea the first three [3] pages of the Record Of Court Frn-:aeﬂ':ngs‘ in District

Court Case Number CR-FP-11-0300 attached hereto a5 Exnibit 1)

Tha tbjeciion which Lhe State anticipates Ms, Fratto will be making to [he

admissibility of her Satement is, (he Slate perceives, graunded n the initkal

sxchange between Ms. Fratio and Mr. Ohison and Mr. Kump during Uheir Apnl

22 2011, interview of her which is reflected in the alorementioned recording

(as franscribed by the State) the relevan porlion of which discloses the

following:

Jorn Qhison: Tell me when we're on.

Jeffrey Kump: Jobn, wo're an.

J. Ghison: Qkay. Fuor tha racording, lhis is John Ohlson by tebephone.
wWe're in Joff Kump's office where this recording 15 being
made. It's Jefl Kump and Tori, Yaur last name again [37?

Tani Frato: Frafto.

J. Ohison: Okay. Todayis the 21st day of April — 22nd day of Aprl,
2011. It's approximately 12;98 p.m., and we are speaking
privately with Toni's consent; is tal aght, Toni?

L

The faurth (4T page of said Recard OF Courl Proceedinge raflects (e conducl of ex-parte

proceedings conducted between Lhe Caurt and Mr. Patten’s Covnse| conceming ees and costs,
and he State does not tedieve it sppropriabe 10 publesh that portion of sakd Redard,
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T. Fratio:

J, Chison:

J. Kump:

J. Ohlsan:

J. Mump:

J. Ohlson:

T. Fratte:

J, Ghlsom

T. Fratie:

O O EE LIRS « o
Yes,

Okay. Jeff, can you hear me clearly?

I can. John,

So because of Lhat you assume that the recorder is picking
ug my voice?

Yas.

{kay. Toni, you talked ta us previously; is that right?

Yes.

And when you previously talked b us, you did net tell us that

you were presant at tha kllling.

That's comecil.

Mate: A portion of this excerpl rem the anscript of Mg, Frafte's April 2™
2011, interview by Mr. Ohison and Mr. Kump has been redacted fram

this transcript at this powr at the request of Ms. Fratto’s Counsel. In 2gresing
to redaci ihe same as il no appears in this gleading the State reserves the rigin
o utilize an un-redacted version of this excerpt during the hearing scheduled on
the 22™ day of June, 2071

J. QOhleon:

T. Fraflo:

J. Qhlson:

T. Fredio;

J. Qhison:

T. Fratlp:

VWilF you t2ll us what happened that day - did you go fo
schod! that day?

Can [ ask 2 gquestion rea: quick?

SUre.

Um, will you guys be able © represent ma?

You know, | don't know what you're golng to say. And
depending on what you'ne going o say, we may or may not
be able to if yeur interests conflicl with Kody's. If we are niot
abte o represant you, we will gel counsel for you.

Orkay.

Fage & of 31
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J. Ohlsan:

T. Fratlg;

J, Qklson:

T Frans:

J. Ohlson:

T. Frano:

J. Ohlson:

T. Frato:

J. Dhison:

T. Fratta:

J. Ohlgon;

T. Frate:

J. Ohlsan;

T. Fratip;

J. Dhlson:

T. Fratip;

J. DRIson:

PR ] - LV gt M

Qkay”

Than would | need to get my own attamey first?

el ger a \awyer for you, But you don't need to. Right naw
it's just & conversanon betwaen us and a statement that
you'ra making fo us. We're not the law enforcemant.

Ckay.

Ceaay?

Cokay.

So are you willing 10 praceed, Toni?

| think 80, yeah.

Okay. If you have any questions about what's happening or
whal's going on, stop and ask me, all right?

Okay. Arg your besl imerssl b help me and Kody, of...
We're Kady's lawyers and we'ng hired and we'e retaned by
tha State b represent him and his interests. 1t is not our
intentoan 1o do anything bad to you,

CHeay.

And it's our intention o find out the muth of this metter. And
i during — i think that, what | have in mind, is that once we
conclude today to gol you set up with a lawyar,

Ckay.

And | think that would be — 1 (hink that would make you feel
real comforable,

Qkay.

Okay?

Page 7 of 31
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T. Fratio: Qkay ...
4. Thereafter 2 conversation ensued which was, 25 notad above, recorded; the

originzl of said recording was, as noted above, sumendered Io Det Kevin

Mckinney of the Elke Gounly SheriT's Depariment by Mr. John Chison and Mr.

JeHrey Kump on the 3™ day of May, 201 1; and said recording engenderad tha
filing of lhe First Amended Complaint in the above-entitied cause on the " of
May, 2011, chaming Ms. Fratto, amongst other things, wilh altemaliva theorlas

of First Degree Murder. [(See Lhe Doclaralion In Support Of Criminal Complaint

sat forth in the gforementioned First Amended Criminal Complaint)

5 Additional Circumstances Not Rieclosed
By The Record Described Abave

' Howerver, in addition to the events summarized above, the State is
[ informed (see infra), and based upon that imMformation believes and avers that the

following described events oooumed pror to the mtarviea of Ms. Fratto on the 22 of

rApnl, 2011, by Mr. Ghlson and Mr, Kump which are directly relevant to the issue

. presented by the Slate's Motion In Liminge, and which the State would summarize as a
further and additional Ofler Of Pmof in suppord of its Motion In Limine. Specifically.
|the State believes and avers that Mr. Ichn Ohison will tesiity that:

1. DQuring the course of Mr. Ohison's and Me. Kump's efforts 1o initially investigate

the charge of Open Murder which had been fled agzinst Mr. Kody Patlen whom

they had been appointed to represent on the 11™ day of March, 2011, Mr.

Ohlson and Mr, Kump had sought and arranged an appointment o interview

Fage 8 of 31
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MWz, Toni Frano, as & polential witness in the malter who had been wice

inarviewed in eary Match of 2011 by lhe law enforcement officers investigating

the death of Micaela Costanze, and arrangements ware made Lo conduct such

art irterview on the 177 day of March, 2011,

On the 17 day of March, 204 1. Mr. Ohlsan and Mr. Kump mat with Ms. Toni

Fratio and her parents, Clawde and Cassie Frafs, in Mr. Kump's Office. At that

lime Mr. Ohlsan declared to Toni Fratto and her Parents that.

3. He and Mr. Kump represenied Kody Petlen axslusivaly:

b That { hey gained infarmation which exculpated, or tended to exculpate,
Mr. Patten that ne matter who any such information might incriminete that
they (Mr. Chison and Mr. Kurmp) had an obligation to use that information
in Mr. Patten’s Defensea.

Upon Mr. Ohlson's inguiry during the March 17" 2011 meeting, Ms. Fratto

adwisad that'

a She was not represermed by Counsel; ard

b, Did not believe she needed Coungeal as she was nat involved in the
homisde with which M. Patten had bean chamged,

An inbarylew was then conducted of Ms, Fratlo in, the Stata belisves, her

parents’ preseance in which she essentially relaled the same imformation that

she had already related Lo law enforcement in earty March of 2011

At the canctusion of the interview of Ms, Toni Fratto on the 17% of March, 2011,

Mr. Ohlson specifically informed Ms, Fratts and her parerts that.
Fage 9 of M
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a. He and Mr. Kump represenlad Mr. Pattan exclusively;

b.  Thal he would not, and eould nat, render legal advice to them because o
do 5o would constiute a conflicl of imerest for either he or Mr. Kump Lo
act as Counsal for any of them,

Theresfter, Mr. Ohlson and Mr, Kump were notificd that Ms. Fratio wished to

speak tp them again, and a meeting was arranged for the 22 of April, 2011,

a.  Mr. Ohlsan and Mr. ump in advance thereof concluded bo regom any
further interview of Ms_ Toni Frato which occumed; and

b Eurther it wae Mr. Ohlsen's intent to attand tha scheduled meating by
telenhone.

On Friday the 22™ day of April, 2011, sometirme around the noon hour, Ms.

Fratle amived 3t Mr. Kump's Office in Elka, Nevada with Mr. Kip Patien, Mr,

Kody Cree Patten's father, as Mr. Ohlson undersiood it because Ms. Toni

Fratio's paremts were out of own.

At the oulset of the meeting, Mr. Ohlson asked Ms. Fratho if she had any

objection 1o spoaking to him and Mr. Kump autside of Mr, Kip Patten’s

Prescnce,

a. Mr. Ohlson mada this inquiry becausa he did ot want to create an
inferenca hat whakever Ms, Frato was going ko say was somehow
Influenced by Mr. Kip Palten's presence.

b. Ms. Fratio indicated that she had no objection to Mr. Kip Pattan ieaving
Fage 10 of 37

e



¢

11

12

13|

S4
15

16

7|

12.

P
v

AOFHLELXD S MIELFILL ALY N EERC IR AT E ol

O O

the room, which he did,

Thersaftar before Mr. Ohison’s and Mr, Kump's interview of Ms, Fratio on the

22™ day of April, 2011 continued, Mr. Chisan:

a.

Acked Ms, Fratto if she had any cbjcction to speaking te he and Mr.,
Kumg in her parents’ absence and she indicated that she did not;

Mr. Ohlson further informed M3, Fratto that he intended ko record any
conversation that had with her, 2nd the presence of the Tape reco/dar
was physically painted oul (o her,

Ms. Fratlo indicated thet she had no objection to her conversatian with
them bcing recorded;

MT. ORlson then asked Ms, Fratto why she wanted to talk e them, and
she replieg that she wanted e halp Kody — i.e. Kody Fatien.

Mr. Ohlson then declared to Ms. Fratio that he was net aware what she
infended to say to e, but she needed {0 be aware of the fact that if
anything she said to them canstituled evidence in the case, that he and
Mr. Kump may be obligated b lum the recording over to Law
ermorcement authorities; and

Mr. Ohlson then inquired of ker if she was still willing to talk fa him and

Mr. Kump without her parents being present and she indicated 1hat she

Wi,

A that point the recorder was turned on and he interview reflecled in the

Fage 11 of 31
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* recording thereof which was [ater sumendered to Det. McKinney {sse supra}

3

. ensued. i
5 |[13. The Stals further beliaves that Mr. Shison will testify that et the tme of his

6 contact with Mg, Tormi Fratto on the 22™ day of April, 2011, he had na idesa what

: she was going 1o say to them and expecied thal sha was going to relate some

) knowletdge of tha events in queskion hat would mitigate Mr. Kody Patten’s

1o liability for (he homicide at issue but net implicate herself personally.

:; a.  Inthet regard it is imporant for he Court 1o understand that by fime of

13 the April 22™ 2014, interview of Ms. Fratte, Mr. Qhlson and Mr. Kump

H had been provided with discovery concerning a reconded statemem made |
:: : by Mr. Kody Cree Faten on Lhe 57 of March, 2011, in which Mr. Petten

iT 2cknoreiedge killing Ms, Costanzn, ang dunng which fig made abagittely
18 ' g @sserion or refarepce what-so-aver cancaming the involvernenl of '
: ; anyane sse therain,
21 a. Mr. Ohlsgn was surprised whan, during the course of he interview, Ms.

22 Frato persanally implicated herself in the homicide at issue.

: 14. Near the end af tha convarsation, tha tape recarder which was being utihzed
- In the interview ceased recording.
26 ‘ 15.  Thereafier Mr. Ohlson informed Ms. Fratio that e and Mr, Kump were probably
z: obligated io tum the recording of tha intendew which had just conelyded 1o law

enforcement and, if they did, it was likely thal she would be arrested.
Fage 124 af 31
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18, Al hat point Mr, Ohlson imformea Ms. Fratie that he would arlempt to gel her in

O -
a. Ms. Fratto indicated that she underslood that she would be amested.
communication with Mr. David Lockie that afternoon — which he in fad

attempled o do, and the interview ended at that time.

{See he “ANidavit Of John Ohlson, E5q.” atached hereto as Exhibdt 2}

With Ihe aboye Offer OF Proof in mind, the State will now proceed o fts |
discussion of the applicable kegal authority which The State offers in support of iis
pasition with respect to the issue raised hearein relative to Lhe admissibility of Me,

Fratto's stedement.

Peinta, Aathorities, And Written Argument
in Support Of Botion In Limine

COMES NOW THE STATE OF NEVADA by and through its Counsel

of Record, the Elkp County Dishict Atlomey's Office, and In suppart af the Moton In

Limine aef forth above, would offar tha fallowing:

As a starting polnt for the Stale’s discussion of this issug, the Stade would
invite the Court’s attertion to Nevada's current legislative treatmeanl of the attomey-
client privilage which is ot forth in he provisions of NRS 49,035 to NRS 45,115, the
refevant sections of which provide as follows. .

MRS 40,045 in defiming “chent” provides that:

“Client" mezns a person, incleding a public officer, carporation,
associglion or cthor erganization or entity, efther public or private, wha is

rendered professional iegal services by a lawyer, or who consulis a
lawyer with & view o obtaining professional legal services Fom the

Page 13 of 31
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lawyer.
MRS 44 055 defining the coneept of “confidential” which previdos that:

A communicetion is "confidential® if it is not iMended o be discosed to
third persons othar than those D whom disclosure is in furtherance of the
rendition of professional legal services o the chent or thase reasonably
neceseary for the leansmusion of the communication.

MRS 49 035 entitied "general rule of privilcge” which provides that:

A client has 3 prlvllege to refuse to disclosa, and to prevenl any olher
person from disclosing, confidential communicedions:

1. Bebween the client or the client's representative and the cliert's lawyer
Gr the represemative of tha clisnd's [awyer.

2. Between the clienl's lawyer and the lawyer's representative.

3. Mada for the purpose of facililating the rendilion of prafessional kegal
services {o the cient, by lhe client or the client's lawyer 10 a lawyer
representing another in a matler of common imarest.

The issua which 5 gresented fo the Court by the case &t bar 15 the

guastion of what constitutes the “formation” of an atlomey elant privilege - i.2 when

and under what corcumstances can such a relationship be deemed o have besn

fomned by implication, and whether or not Ms. Fratto could have reasorably perceived

made to fler"attorneys” and that it wauld be traated confidentially — which the State is
urging, given the circumstances undar which it was made, including those which
oceurred on the 177 of Mareh, 2011, simply cannot be the case under the applicable

legal principkes discussed hercafter

In what one commentror referred 10 a5 g "classic statement of tha

Page 14 of 31
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privilege™ the Federal District Court for the District Of Columbia in U.S. vg, Wniled Ehne!
Machingry Corp., 89 F. Supp. 357 at 358 and 359 (DC Mass., 1350), observed the

.fulluwing:

The privilege applies oniy i (1) the asserted holder of the privilege
15 or sought o become g ¢lient; (2) the person 1o whom the
communication was made {3} is & member of the bar of a court, or hig
subordinate and (b} in connection with this communicaticn is acling as 3
lawyer; {3} the communication relates io a fact of which tha attorney was
Informedt {a) by his chent (b) wilhaut the presence of strangers (c} for the
purpose of securing primarily either (i} an opinion on law or {ii} lagal
services or (i} assistance in some legal proceeding. and nat {d) for the
purpoae of committing a erime or o and {4) the privilege has been (3}
claimed and (b} not waived by the clizni,

The Stabs does not contest that ik the appropriate circumstances that an
attorney-client relationship o which the privilege may ba found o apply can arise by

-implication, however as the Firsl Circuit Court OF Appeals ocbserved in Sheinkopf vs.

Stone, 27 F.2d 1259 at 1264 (1* Cir,, 19819);

To imply an atiorney-clien relationship, therefara, 1he law requires
mars than an ndividuals subjective, unspoken belkf tha! the pemsan with
whom he is dealing, who happens to be a lawyer, has become his
[aweyer. i any such belief is to form a foundation for the implication
of a relationghip of inmst and confidence, it must be obhjectivaly
reasgnable under the totalily of the circumsiances (emphasis added
by the Staie).

Additionally as the Third Circuit Court Of Appeals ¢bserved in {n Ra:

Grand Jury Investigation, Unites State Of America, 559 F 2d 1224 at 1236 {3™ Cir.

1670:

Confronted with such an array of poasibilitics, we fesl compelied o

2 See "Applicability O Attormey-Clien PriviegeTo Communicalions Madc In Prasance

Of Or Solaly Te Or By Third Persons™, 14 AR L 4% 594 (2011}
Fage 15 of 31
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! examing certain basic principles. First, as all courts 2nd commentators |
seem to agree, the attomey-clicnt privileg e exists to faster disclosure and ]
communication between the attorney and the client. See B Wigmaore an !
3 Evidence § 2291, at 545 (McNaughton rev. 1961}, Nevertheless,

bocauss the privilege obstructs the search for the truth and }
becausa its benefits are, at best, "indirect and spaculative,” it must

5 ba "sirictly confined within the narrowest possible Iimits consistent
. with the logie of its principle.” (Emphasis added by the State) Id. at !
S84, Cf. Herbert v, Lando, 441 1.8 153 39 5 Ct. 1835, 60 1. Ed. 2d 915
¥ (1375} {"Evidentiary privileges in litigation are not favored , |, M2
: i This concent iz reflected in the provisions of NRS 49.015 which provide in
5
,g || Pertinent part that:
11 1. Except as otherwise required by the Constiution of the Unitad States
" or of the Slate of Hevada, and except as otharwice provided in this itle or
itle 14 of NRS, or NRS 41.071, no person has a privilege
13

" .. i) Pravam another from being a winess or disclosing any matter or
producing any objecl or writing.

15

e Moreaver, in U5, vs. Bup, 605 F.2¢ 848 at 550 and 557 (1979} the 10™

17 || Cirguit Court Of Appeals observed that:

"8 An imporlant element of the lawyer-client privileq& is a showing

1 |; that the communication was meant to be kept secret, Whan a matter is
communicaled ro the [awyer witht the imantion or undersiand|ng it is 1 ba

2 | repeated  anolher, the conteni of the statément is not within the

aq i privilege ...

2 ... The burden of preving a communisatlon is privileged is upon the

- persan asserling the privilege ...

za || * See also Weil v, Investmentingicators, Research & Magmt., Ino., 847 F.2d 18 a1 24

25 || 8™ Cir., 1981} wherein the MNintk Circuit Court again cbserved that;

28 Because it impedes full and free discovery of the truth, ne atiomcy-clic

privikzge is siriclly construed.
27
. With reapect to this speciic issue the State would again uge that it is, in the Stale's
view, extremely important that the Court. either before the Hearing scheduled on the 237 day
‘of June, 2011, and if not by then, before it makes its decision un the State’s Motion, review
Fage 16 of 31
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to, or sumounding Ms. Fratin's statement an the 22°° day of Apnil, 2011, from which it
conikl be asserted that an express atomey-client relationship was formed betwean Mr.

Ohlsen and Mr. Kump on thal dete,

Fratto's statement, than it must first find that

1.

9 O

Thal Stale would suggest that nathing aurred [n the events leading up

If this Court is fo find that the atlorney<liant privilege apples (o Ms.

Thea facts and aircumstances surrpunding Mr. Ohison's and Mr, Xump's

interview of her gave rige to an implied atomey-cliem ralabonship which Ms.

Fratto reasanably, under the totality of the circumstances, which inciude
the avents of the inferview of Ms. Frattc by Mr. QGhlson and Mr. Kump an
tha 227 day of March, 2001, parceived as such, and that she reasonably
expecied that her communications to Mr. Ohlson and Mr. Kump on the 2277
of Apri, 2011, wouid be treated confidentially hy them, and
Ms. Fratlo bears the burden of establishing that an atlorney-client relationship
was, in facl, established on the 22™ day of April, 2011, As the Courlin ¥Ygil,
supre, 647 F.2d 18 at 25 (8™ Cir, 1981) abserved:

As with zll evidertiary privileges, the burden of proving that the
attornay-clienl privilege applies rests not with the party contesting the
privilege, hut with the party asserting /1 (emphasis added by tha Smite).

The only Hevada Case specifically addressed to the lormation of the

ihe recording of, and a transcript of the statemant made by Ms. Fratio an the 22™ day of
April, 2071, to Mr. Ohlsan and Mr. Kump, because i is the State's pasiiion that there are
aspects of it which suggest an understanding on Ms. Fraito’s part that the staterment she
mache o Mr, Ohdson and Mr. Kump woukd in fact be discloned.

Page 17 of 31
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altorney-client redationship by implication that the State has been able to discern is

Todd vs. State, 113 Moy, 18 {(1897), wherein the Court quobing Deviux v. Amarican

Homes Assurance Co., 387 Mass. B14, 444 N_E 2d 355, 357 (Mass. 1983}

| fquating Kurtenbach v. TeKinpe, 2680 N.W.2d 53, 56 {(lowa 1877 observed thatl;

An attormey-client rélationghip mary be implied "when {1} a person
secks advice or assistanca Fom an attorney, (2)the advida or assistance
sought pertains to matiers within the atiorney's professional compatence,
and {3) the atterney aexpressly or impliedly agreas to give or achually
grves lhe desired advice or assistamsa,”

The fadds oul of which Llhe Court's decision in Todd, supra, arpse were

these:

While reviewing the record during the evaluation of this appeal, this
court discovared in the confidential envelopa containing Tedd's parole
and probation report, which had orfginally been sealed and sent o the
disirict judge by the Deparment of Parole and Probation, a cover Letter
authcred by Samuel T. Bull, Esq, (Bull), a privata attormey not associated
with these proceedings, and attached to the covar katter wara five pages
of handwritten notes awthored by Tadd. The letter and attached nates
ware sent to and raceived by the distned judge who heard this case. in
the leter, Bull axplainzd that while he was in the county jail visiting a
client, Todd, who was incarceraled in the same facility, asked to speak fo
him reganding a possible civil jawsut against the Eldorado Casino for
palice brutality, Bull wrote that ba spoke with Todd becausa he "never
turned anybody down.” [tis obvious that Tedd wanted to speak 1o Bull
because he was a lawver. Because It was 10:30 p.m. when he and Todd
mat, Bull asked 1edd to wite down what had happened at the Eldorade
Hotel, leanang nothing out, and to give this wrtten account io him later,
presumably the next day. At some point. Todd delivered 1o Eull his
hanawrliten account of the events that cczurred at the Eldorads Hotel,

Sce Todd, supre, 113 New,18, at 23 [18997)
Juxteposed against the decigion in Todd, supra, the Shale would invite the

Court's and Counsels' atlention to the Nevada Suprema Court's decsion in Colling v,

Page 18 af 34
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| Stata, 113 Nev. 1177 {1997} which the Stzte would suggest i more comparable,

factually and therefore more relevant to the crcumstances in Ms. Fratto's case.
Although the particular facts and clroumstances which gave rigg o the issuc of the
appiicability of the attorney-cliend privilege: in Callins, supra, are not described in sny

great detall by the Court, the cutline thereof can be infermed from the following;

On Seplambar 11, 1988, Jeanne Colling reported ta the Washoe
County Shertf's Department that her home had becn burglanzed.
Thereafter, she and her husband, Roberd Collins, collecled
reimbursement for the stolen [tems from Farmers insurance Company

{'Farmmers™,

On February 3, 1931, Nevada Highway Pabol [NHP) Trooper
FKan Gager pulled over and ultimately amasted Mr, Colling, A subseguent
search of the car revealed, amaong other things, a spirat notebook and a
lape recomder containing secret access codes to a secuned shorage unit
{"The Vault™] in Reng, vice grips, a blank key. two-way adios, electonic
Qaar and twa ram oins that were ulimalely datermined to be the subject
of the insurance claim lodged with Farmers ...

... Mr_ Collins argues that the conviclions should be reversed
because the districi court admirted stakemente that Mr. Caolling made to
Mrs. Coliing' former attorney, Annabelie Hall. in viglatlian of the attorney-
clhent privilege.

See Colling, supra. 113 Nev, 1177 at pages 1179 and 1183 (1997)

Again, while lhe Court in Colling, stipra, does not reveal, speciically, what
it was that Mr. Colling said to Ms, Hall, his wife's attomey, that was ultimately disclosed
and admitted against him in his ial, the State would suggest that it can be faldy
inferred from what is revealed by the Court abaout the facts sumounding the case that

Mr, Collin's wife, Jeanna Colling, was also charged in conneclion with the evanls which

gave rise o the prosecution and conviction Mr. Collinsg was appealing; thal Ms. Hall

Fage 18 of 21 .
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represented Jeanne Collins in conneciion therewilh; that at some pant Mr. Cotlins
made statements to Ms, Hall witich she fafr disciosaed lo faw enforcement, and that
lhose stamments were later profiered and admitted against him at his mal,

The Court in Colling. supra, in rejecting Mr. Colfins efforts to have i apply
the atiomey-client priviege o the statemeants made o Ms. Hall, his wife's attorncy, and

uimately admitted against him st lial held thal.

The privilege does not protect such statements because there is no
avidence that Mr. Calling wias gither speaking to Hall a5 Mrs. Callins'
represeniative, or engaged in a joint defense with Mrs. Collins. S85 MRS
49 055, NRS 49075, Naum v. Slate, 630 P.2d 785, 788 (Okla. Ct. App.
1981} (hekding that there must be ayidengs the representative is
cmpowersd lo act for the client upon any advics rendered by counsal);
United States v. Schwimmer, 892 F.2d 237, 242 (2d Cir. 1589), cort.
deniad, 502 US. 810, 116 L. Ed. 24 31, 112 5. Ct 55 (1921); Eisenbarg
v, Gagnon, 766 F.2d 770, 787 {3d Cir. 1985) {(protecting anly
communications made in the course of an ongoing and [oint effort to sat
up a common defense strategy).

The Slatc's Amgument Concerning Tha Application Of
The Legal Principles Outlined Above To The Case At Bar

The first cbservation tha State would make in suppert of te position Lhat
the statement made by Ms. Fratto to Mr. Ohlson and Mr. Kump on the 22™ day of
Aprl, 2011, is hat the meating of the 22™ of April, 2011, cannot be divorced from or
considerad without reference 1o the original meeting betwesn Mr, Qhlson, Me, Kump
and Ms. Fratto conducted on the 17™ of March. 2011, because the events of Lhe March
17", 2011 mesting are an integral part of the “tolalty of circumstances™, see :
Shainkspf ve, Stone, 927 £.2d 1259 at 1284 (1% Cir., 1891), supr, under which the

reasonableness of Ms. Fratto's assertion thal her stakement of the 22™ of April, 2011,

Page 20 of 1
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|was a confidential atlomey-clisnt communication must be judged.

! During the course of the March 177", 2011, meeting Ms, Fratio was

specifically informed by Mr, Ohlson and Mr, Kump that:

1. That they represented Mr. Kody Patten only:

2. Thatifthey gained any infarmation perceived as hefpful to Kody Patlen thal they
would uge it on ks behalf — regardlest of whether or not that information
tncriminated someona else; and

3. That Mr. Dhison and Mr. Kump could nol and wauld nat render legal advice to
therm, and that it would constitute a ¢onflict of inberest for either he or Mr. Kump
to represent "lhem”,

Despite her questions propeunded to Mr. Ohlson as reffected 1n the
excerpt of the Apdl 22™, 2011, interview set forth above in the Offer Of Progd
coneerning whether or not Mr. Ohlson and Mr. Kump could represemt her, she could
not reasonably have expecied that they coukl do 0.

Moveover in the cantext of what she had related t¢ Mr, Chispn and Mr.
'Kump during the March 17, 2011, meeting when thay interviewed her as a potential

witness — [.e. that she had no liability in connection the events in connedion with

which they wore representing Mr. Kody Fatien, it is understandable that when she
'posed that question in the April 22™, 2011, interview that Mr. Ohlson replied that:
You know, | don't krnow whal you're going b say. And depending on what
you'ne going o say, we may of may not be able to if your interasts conflict

with Hody's. If we ang not able Wo represent you, we wilt get counsel for
you.

Fags 2% of 31
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A= an additional Offer Of Proof the Stale woukd allege that as of the 22™

of April, 2011, M. Fratto had been interviewed twice by law enforcement authorities —
. onee by Mr. Donakd Burnum of the West Wendover Police Department on the 5 day
| of March, 2011, and once on te &7 of March, 2011, by Det. James Carpenter and

lEHEL Dennls Joumnigan of the Eike Counly Sheriffs Dapartmant wherein she had

cansisiently maintained she had no personal knowledge conceming the evernts

surrolnding the death of Micaelz Constanas; the diseovery reflecting thase inlerviews

had already been dizgeminated to Mr. Ohlsen and Mr. Kump; thal discovery was
consistent with their previous March 177, 2014, interview of her; and in Mr. Ohlson's
reply to Ms. Fratlo's question concerming Mr. Ohlson and Mr. Kump's ability to
repregent her. he reiterated what she had been told on the 17" of March, 2011 - that
if her interests conflicted with Kody Patten’s they could not represent her.

This circumslance s also critical in understanding Mr. Qhlson's response

to Ms. Fratto's inquiry about whether or not she needed o get her own atlamaey which !.
the State antic/pates that the Defendant will be emphasizing which was:

T. Fraito: Then would | need to get my own attomey first?
J. Ohlson: wWe'll get a fawyer for you. But you don't need to. Right now

it's just a conversalion between us and a salement that \

i you're making to us, We're not the law enforcement,

T Fratto: Okay.
J. Ohlson: Okay?
T. Fretto: Okay.

Fage 22 of 31 |
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J. Dhison; S0 are you willing o proceed, Toni?
; T, Frano: | think &0, yeah.
J. Ohlson: Okay. [f you have any questions about what's happening ar
whals gaing on, stop and ask me, all nght?
T. Fratto: Okay. Are yolr best irerest (o help me and Kody, Gr ..
J. Ohlson: We're Kody's lawyers and we'ra hired and we're retained by

the Stala fo represent him and his inlerests. Itis not our
' inkertion 1o do anything bad to you,
There was nathing that had baen disclosed by Ms, Fratla prior to thal

point [ Hme, including during fer pror personal conversation with Me, Ohnison ang Mr.
Kump on the 17 day of March, 2011, or in the discovery which had been

[| disseminated at the time which would have foreshadowad the statemant she ended
up making o Mr. Ohlson and Mr. Kurnp on the 22° day of Aprii, 2011, or which Mr.
Chlson and Mr. Kump coukd have possibly reasonably foreseen, and which
Iultimal-aly angandered the prosecution currently pending against her.

Even than, during the exchange set forth abava, Mr. Ohlsan again

emphasized to Ms. Fralto that he and Mr. Kump represented Mr. Kody Paticn, and

that their abligation was (o represent his interests, and asked Ms. Fratte i, given thal

that was the case, she still warned 1o ik o them, and she replied in the aMrmative.
Additionally — it is extrernely important, and of great weight, Lhat before
|| the recorded interview of Ms. Fratto on the 22" of April, 2011, took place, she was

“aqain specifically advised that;

Page 23 of M
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(1. Any further conversation would be recondad,

: 2. That if what she was going to s&y consttuled evidencs in the case i may very

well be disdosed ko law emforcement authontias: and
3. She specifically consented ta having her forthcoming conversalion with kr,
Ohlsan and Mr. Kump recorded.
Ms. Fratio simpfy could nat, under these circumstancas, oF any possible
conjuring af them have reasorably concluded that:
1. Mr. Ohlson ard Mr. Kump were willing o agl 25 her [awyers; of
2. That anything she zaid 10 them thereafter would be considered by themn ko be
confidentiad — she was specifically informed of the opposile.
Considered cbjacvely, he mere fact that Mr, Ohlsan and Mr. Kump

ciearly articulaled to her that that conversation worpld be fape recorded and e facl

that I'u"ls: Fratho was admonished — i.e. warned that f whatever it was she had o say
;rmnslituted avidencs in he cass pending egainst Kody Patten, thel itwas entirely
likeiy that il may be revealed to law enforcemem authorities preciudes a Dridiny that
Ms. Fratta reasonably believed that her conversation with Mr, Ohlson and Mr. Kump
on the 22™ day of April, 2011, would be treated confidentally by them.

MRS 42.053 in defining "confidential” provides Lhat:

| A communleation is “comidential® if it is mot intended to be disclosed to
third perzsgns ather than those to whom disdosure is in furtherance of the
randition of professional kegal services 1o the client or those resasanably
nacessary for the ransmission of the aymmunication,

Considersd in theldr totality, the clroumstances sumounding Ms. Frata's
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April 22", 2011, statement lead, incscapably, o the condusion that Ms. Fratto fully

expecied thal the steterpent she intended © make to Mr. Ohlson and Mr. Kump on ths

underslanding hat i would be, Ms. Fratio;

I! 1. VWas informed during the March 1?‘"", L0711, inlerview that M. Ohison and Mr.

Kump coud not represent har, and that any informetion they came intg
possession of which was helpful o Mr. Kody Patten would in 2l likelihood e :
suTendened to law enforcement authorities — regardless of who it mighil '
ptharwise incrimingts:

2. When asked by Mr. Ohlson on the 22™ of Aprii, 2011, before the recording of
her statemem was commenced when asked why she wanbed 1o talk to ha and
Mr. Kump professed that her intent was o help Kody;

2 She was specifically informed before the recorded conversation commenced
that if what she said constituled evidence in the case it would be in all likelihood

sumendeared o lavw antoreerment authoridies: and

3. Whan, at lhe condusion thereof she was informed thad it was Hkely that she was

going ta be arrested, she daclared thal she understoed that she would ba
arrcsted,
The sequence of evenis ieading up to and surmounding Ms. Fratto's Aprii
2279 2011, statemem make it clear thal she was not consuklting Mr. Ohlson and Mr.
Kump ~.... w:th a view io obtaining professional legal senvices from the lawyer...” wilhin

the meaning of NRS 49.045 - she was thereto disclose her own ligbility wilh resped
Fage 25 of 31
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Ihe death of Mizaela Coslanzo, knowing thal it would be disclesed — she had been

repeatedly warned that i would be, hecause however misguided her perception in thal

‘|regard might have been, she percelved that doing so wowld heip Mr. Kody Palien,

The Stale would suggest that the circumstances of the case suggest that
Ms. Fratto fully expecled that she was going to be aresled as a result of her
discdasures, and it was her anticipatien &f that cirgumstange which promptsd her
guestions abowt whether or not Mr. Ohlson and Mr. Kump would be able i represent
her,
Conglusion
Based upon the above the State woulkd ask that Llhe Court find that :

1. M. Fratta’s statement to Mr, John Ohlson and Mr, Jefirey Kump on the 22™ day
of April, 2011, was not confidential within the meaning of NRS 49,055,

iE. Is not subjec to tha attornay-clierml priviiege defined in NRS 48.095; and

3. That the State will be entitied 15 adduce ewdance of her April 22™ . 20141,
statement in s entingty.

Dated this éﬁdaynf Twrk 201

Elke County Districl Attormey
Counsel For The Plainiilf

N

Fid
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submission O A Formal QOrder Comfimming The Date And
Time Previoushy 5t By The Court Foer A

Hearing On The State's Motion In L imine
COMES NOW THE STATE OF NEVYADA, lhe Flainkf! in the above-

entitled cause, by and through its Counsel Of Record the Elke County District

Attorney's Office, and In connection with the: filing of this pleading would sulimit for the

Court's consideratien the proposed:
ORDER:

CONFIRMING THE DATE AND TIME SET FOR THE CONDUCT QF AN
EVIDENTIARY HEARING UPOMN THE STATE'S MOTION IN LIMINE
WITH RESPECT TO THE ISSUE OF THE ADMISSIBILITY OF MS.
TONI FRATTO'S STATEMENT TO JOHN CQHLSOMN AND JEFFREY
KUMF:

attached herato as Exhibit 3. |

! ~
Daled this = dayof  YusL 201,

7=

MARK TORVINEN

te Bar Number: 551
Elko County District Atorney
Counsel For The Plairiff

P

RN,

|

fi
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COMES ROW MARK [. TORVINEN who declares the Fallowing o the

; akbove-entitled Court:

That your Declarant, who will present the remeinder of this Dedlaration in the
first person, is presemly senving as the Distnct Atterney of Efo County.

That ! have Mead the assertion of faclis) &t forth in this pleading under the
legend "Citer O Proof” at Page 4, Line 13 to Page 13, Line & hereof, amd
Incorporate said asserlions of lacl it this Declaration a5 if the same wera set
farth in this Ceclaration varbatim ..

In exacting this Declaration | declare, under the penaltes of perjury, that |

beleve, upon informatian and belief, Ihe asserions of fact set forth In this

Sea KRS 53,045 which provides in pertingnt part &3 follows:

Any matter whose exisbénos or truth may be establlshed by an afidavit or other sworn
teclaration may be esEA0Ushed with the sarme effect (emphasis sdded by the Skats} by an
unswarn declaation of iy axistence or fruth signed by the dedlarant under penally of perjury,
and dated, in substaniially the following fom:

1, If execared in this state: ") declare under penalty of paqury that the formgong o true and
corest.”

Exwcmd on

{dae} T {@ignatuncy
Page 28 of 34
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Dectaratian, to be (rua,
FURTHER YOUR DECLARANT SAYETH HGT;
Dated this L™ day of June, 2011,

Bar Humbei; 551
ko County LDistrict Attomey

l E!L[E]ﬂ i E:EE! L ]E’g . hereby certify hat 1 am an
Panted Name)

employee of the Elke County District Aflomey's Office, and that on the fg;ﬂ,_q day of

P b

June, 2071, a rug and corrgct copy (or true and comect coptes in the case of multiple

gddressees) of the foregoing;

THE STATE OF NEVADA'S:

1. MOTION N LIMINE CONCERNING THE ADMISSIBILITY OF TONI
FRATTC'S STATEMENT TO KODY CREE PATTEN'S LAWYERS IN
ANTICIFATION OF aN ASSERTION BY TONI FRATTO THAT THE
SAME COMSTITUTES A FRIVILEGED ATTORMNEY-CLIENT
COMMUNICATION INCLUDING;

A. OFFER, OF PROGF IN SUPPORT OF MOTICN; AND

B. POINTS, AUTHORITIES, ANDWRITTEN ARGUMENT TN SUPPORT
OF THE STATE'S POSITION WITH RESEPCT TO THE ISSUE
FRESENTED [N ITS MOTION M LIMINE;

2. DECLARATION [N SUPPORT OF MOTION,

3. SUBMISSION OF PROPOSED FORMAL ORDLE CONFIRMING

THE DATE AND TIME SET FOR A HEARING OM THE STATE'S
MOTION IN LIMINE; AND

Fage 29 of M
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4. CERTIFICATE SERVICE WITH RESEPCT THERETC;

iogether wilh a copy of the praposed Order Setting Hearing, and & copy of ithe cover
letter under whith said proposed Order was submiied to ihe Court by the State el the
time this pkeading was filed waafware served LUpon the addressee(s)} dentked

| hereafler in the following mannar;

Pursuant to the provisions of NRS 178.588%, a true and comecl copy of

NRS 178.583 provides Lhat:

1. Excopt whan personal service of a persen is ordered by the court or required by
speciic statute, a person who is represcneed by an atomey may be Bwlulty senad
with my molion, notice or alher legal document by means of = facsimule machine T

{a) The dacurment & transmited o he offica o the aforisy reprasent ng the person,
and

(b The facslmile machine is operational and is mairamned Ly the atiorney
representing the person or the empioyer of Lhat attomey,

¢. [n addan e any other document required by the oourt, a parcon whio UBés a
facsimile machine pursUant o subsection 1 ko serve amy mokon, nabse or othar legal
document that is required ta be filed with the court shall attach o ar indude with the
eriginal document filed with the court a copy of the confirmation report or ather
comparable avidence of the Hansmital of the legal document,

3. Service of any molion, natles or other legal document by facsimile maching afier &
p.m. on the day that the document is transmitted shall ba deemed delivered on the
met judicizl day, The time of transmittal set farth in this subsedion is determined
accoeding e the time at the iocation of the recipient of the legal dacument.

4. Sarvice of any motion, notice or other kegal document by fecaimike machine as
autharized by this sechion is supplemental to and does nof affecl the valdity of ahy
clher manner o seryice aulhgrized by iaw.

5. As used inthis seCTion:

fa) "Facsimile machine” means a device that sends or receives g neprgdsction of
faczimibe of 2 documant or protapeaph which is ransmitled eledranically or
mliephonically by EecommMuncaons lines,
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this pleading was mansmiticd by facsimile 10 the following irdividuals at the following

facsimile numbers:

1.
2.
3.

4.

Mr, Jahn Chlson via facsimike number: 775-3232705;
Mr. Jeffrey Kurnp via lacsimile number: ¥38-0187,
Mr. John P. Springgale via facsimile number 776-323-3885, and

Lockie And Macfarlan via facsimile number; 738-1928;

procf of the ransmission af which is atlached to the ariginal of this pleading filed with

the Court.

Execuling Certificate COF Service

FUFMI LT Ll SIAlHIL: AllT M R 1 + > 4 4D

(R} "Person” includes, without limitation, a govemment, govarnmental agency of

poliveal subdivision of a government

Page3faf 31
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EXHIBIT 1 TC THE STATE’S MOTION IN LIMINE IN
STATE V5. TONI COLLETTE FRATTO
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IN THE POT'RTH JUIHCIAL DRSTRICT COURT
IN AND FOR THE COUNTY OF ELKO, STATE OF NE¥YADA

0D OF COURT FR b
Present - Honorsble ANDREW I FUCCINELL), Disirict fudpe,
gnd OfTicers of Lthe Court
STATE QF NEYALA
Plaina i, Dearte: 5
¥5. Cpg= Mo.: CR=FP-11-300
Depr: 2
KODY CREE PATTEN,
D [endent.

Stale of Nevads represeaied by Mark D Toevines, Eang,
Detlendant present, i custody, and reprosenled by
Juhn Ohlson, Bsq. apd Jaffrey 1. Kump, Esq.

Court Clerk, Barbore Coolk, presem.
Lisa Mantey present as Count Reporter.

HEARTNG ON MOTION TO EVALIIATE AND
MOTIQON TO EMPLOY PRIVATE INESTIGATOR

The Court noed the presonee of the parties.

T N

This was the date amd time ot for a hearing on 1 Mation for Osder to Bveluste, and the

Tfendant’s Fx-Pare Mogon for Authonzation te Employ Privale Investigator.

The Courl poted it bad jurisdiction in this matter pursuant fo the Defendant's conditicnal

waiver of preliminary hearing for purposes of a competency evaluatior,
Mr. Ohlsco st confirmed.

Mr, Tarvinen sddreased Lhe matter, and sudmined it to the Court's diseretion. He {orther noted
bt (B eerunsel Tad supresmed o othe Justice Cowrt that the Defendant be transferred 1o the Distnet Courn

for the matter of a competency cveluation.
Mr. Ohlson advised that tlie Dafendant had waived on the record in Justioe Court,
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The Court advised that it wished (o have Lhe Defendon® waive on the record in this count a3
well,

M, Ohlson contwred

The Courl askad the Defendant il he sonditionally waived te preliminary hearng.

The Defendant 50 waived.

&r, Ohlson edhvised (hal since this was a pobmial death penelry case, there oeeded to be two
aromeys. Therefore, M, Kump was pressnt 1odny as well.

The Court 58 ooled.

Mr. Torvinen advised that he spoke with Lhe Adminisiaior at Lakes Crogsing about fime frames
and malerials peeded, and she imdicated it wouwld b belpful 10 have te Defepdent’s juvenile recomds.
Counsc] therclore ageed 1o have (hose meonds wlesed and toosmired 10 Lakes Crossing, and ao
COrder 19 that ¢ Jeoct had been propared.

The Courl adviscd that i received an email fom e Juvenile Probetion Ofhce abeut thud
rezjuest It asjeed Mr. Qhlson o be agres] with the retease of the records.,

Mr. Ohlson adviscd that he ogmoed.

The Court explained 1o the Defendant (hal the prypehiairip A1 Lake's Crossing would lke to
have Lis juvenile reconds to help m the competency evaluabon. Ilwever, they could not be releaged
without his consent. It asked U Drefendamt ifhe agreed] that the records coubd b released.

The Defendant respomeded thar e agreed,

Mr, Chlson sdvigerd that he saw the Order, and i1 wad aecemiable in form and subzmance,

Mr. Torvinen handed 1o the Court an Order Commuttog e Deferdand w Lake's Crosung
Ceoner for the Conduct of a Competency Evaluation Pursuant to te Provisions of WRS 178.415.

The Coumt reviaty] and sipoed the Owder.

™r. Torvinen asked (i the clerk file U order and provide conformed copics o lim Tl
wolld Lhin provide copies o the appropriate parties,

The Court asked if there were eny other matters o beer in the presence of [he State.

Mr, Oblson advised wat there was, and conforred with Mr, Kump and Mo Topneet of the
oo,

Mr, Olfzon edvized for the record hat on Friday Apnl 23ad, 2 woman by the nase of Ton
Fratto, flemcd of the Defendam called e, Kump's office with informanion oo the casa, r. Oblsen

[[¥]

Soun
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participated by phwne, and the conlerence wis mxlictapal. They advised Ms. Fratin (hat ey were oo
aciing as her atormeys, and Ms. Fratto beo made certain disclomures about having been involwed in the
rurder.

Mr. Torvinen sdvized that he was norvous 2bout ciung s evidence on e recond

Mr. Ohlson cxplained that hey did 50 beoaase they belisved they wers gbliped 10 fum over the
origina] audivupe to e Swie as eyviderce. Tle origual tpe was i Mr, Kump’s possession, end b
was prepired tr deliver i 1o te Stmte and wished to do $o o0 the fecord. They metained oopies.

¥Mr. Torvinen axked what kind of tape ©1 was.

Mr., Chlson stated the original was a minicassette 4pe. They copicd it to CI), and wers here
today w provide him with the gegnal,

The Count nsked Mr, Xumyp, as no officer of the eourt, il bhe had not altered of erased any
poction of the wape.

Mr. Kump so coafirmed, as an oflicer of che court

The Cowrt discloded for the reeond that Mr. Kurmop had called charmbers mmd stared be had 2 tope
with relevant evidemee and inquired whether the Cowr belicved it should be wmed pver. The Court
told him that the tape ahould be famed over on the fecord with everyone presem.

M. Ohlson confirtod 1het wes g fair represepiation of the phonde call.

The Cowt DRDERED that the tape he turned over o the State

Mr. Torvinen adviced tha be did not wish o be it the chajg of custody, and asiced Uhat the. tzpe
be suorrndemed 1o e appropriaie porsop,

Mr. Kump advieed that tere were actually two cassaties, and holh were rewaund.

The Courd QRDERETD that the topes e hwmeed over W Ded, Sp1. Kevin Mekinney.

bir, Kump handed e tapes o b, MeKimey,

The Counl asked 7 the State had anything furber.

br. Torvinen acked Dot 3MeKipmey 1Ebe conld converd the recording w0 dipoal.

Det Mclinney stated he had Lk ability.

bir. Ohlson advieed thar they had copies and alse had o Tanscnpt,

Mr, Torvinen bl pothing fiuther.

The Siate was exeused

Wit Tarvinen aml law anforcertent in the audicoce lefl the courtmom.
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EXHIBIT 2 TO THE STATE’S MOTION 1IN LIMINE 1N
STATE V5. TONI COLLETTE FRATTO
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Joha Oklson, Feg.

Bar barober 1672

Z75 1L Stmeed, Swite 230
Rean, Wy 89501
TEII.'Fhl:I'.e: {7735) 323- 2700
Facsimile: (775)31%-2704%

Jel ¥ammp, Esg.

Marvel & Kump, Tid.

117 Idahs St

Elkw, Mesada 89801
Telephore: (775 1TT-1204
Arorreeys for Kody Farten

IN THE FJUSTILES' COURTY OF THE ELKO TOWNSHIF

COUNTY OF ELKQ, STATE OF NEVADA

STATE OF NEVADA,
Plainti F,
Cegz Mg, 1 1ACR -0
V3.

KODY PATTEN,
TON] COLLETIE FRATTO,

e ferataru.

AFFIDAY F
STATEOF KEVADA )
COUNTY OF WASHOE ];f’
1, John Oalson, being first duly swom, da kerehy afifm ungder penalty of perjury that the
atpavtions of this plhdavit e rwe, il 1 bve personal keowledge of e mutiees stoted 1o G
alfidavit, exrept 0 1 thoss meners smied on information and belief, and ag Lo those maters, |

belicve them (o be true, and that if called ag & wimess, T could competently testify 10 the matiers

IHELW
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1 Afhiam kmerws of his owm perscmal knewladge, of mainouns opinions &8 fllows:

2 1. AMiamt is licensed 1o practice law in the $ote of Nevads, and is sppoinied by the shove

3 Court to Represent Kody Parten, a defendami heoein

: 2. Ehorlly after affiant’s appointment, affiant and co-counze]l Jefl Kump, Exq. began the

5 Eooess of actively represenlieg Mr. Patten by gathering whatcver informetion atmut the

. alieped cricme thar was reasopably availahle ar e ume. We '-lm'c infnmmed that Mir,

8 Panen's pifl friend, Tomi Feame, mright be willing t spes (o us roparding events in the

2 case, Since afRant had An appesrence ob ardteer mater peding op Flko oo Warch 17,
18 2011, Mr. Kump mmigned with Ms. Fratio and ber parents (M. Fratso, whils 18 yoars
n old, is 2 high schoal senior, Hving at hame) lo moet with us and sueak with us about the
:2 case at appromimaely 4:00 TM ol M. Kump's office in Elko.
14 1. We did meer with Wa, Fratha mod ber mother and father it Mro Kump's conforence room
1% a1 the appointed fime Thring the mecting we expliiced to Mt Frano and her parents vt
15 wr epreanid Mr, anuﬂy.mﬂwucmhmgﬂd“ith'ﬂ:cmp&nﬁhﬂityafmlﬂtﬁﬂgﬁsf
17 interests, W told the Framn's that if we gained information that assisred Mr. Patten, no
13 matict whotwer clsc that informeton might implecmie, we had an obligation o use that
9 Inforrmation in Mr. Faten's defense. Ms. Frato tald ug that she wus nor sepres=oted by
:: counsel, mod didnt feael she pended a leswyer as she was pot fmvelved o the homacide, Moy
" Frafie told ut a version of events in which she taid ehe was ot resent at the homicide.
x| 4. At (o conclusion of the converseton 1 tald all (e Fratla's (hat | could not give 2oy of
24 Ovem legal sdvice hecause | repesented Mr. Patten ooly eod it would be a sanflict of
e interest to Bot s coussel for any of them. However, as a matier of porpesal advice, [ 1014
2 Ma, Franos that it would not be in ber Interests o sontinous a peletionship with M. Patten,
z as he woruld Likely be incarcerand fora lopg time.

e tnitialy }
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1 5. Subsequent to this aecting, br. Kump and affiant were informed thal Mx. Frafte wished

2 to speak 10 US agAin, A mecting wis anmiged Lo Aprl 22, 2011 at Mz, Kunp's office in
! El.lm.Hr.Kmmprminpn:mmﬂnﬁaqiﬂuﬂdhquephum.H&Fnﬂnm
: hrgught t br. Kump's office by My, Patten's father a5 ber parcms wers out of iown, We
P pleaned o recomd the convercation, but [ asked w speak (o Me Fraim before we hegen,
7 ouiside the presence of Mr. Patten's fazher. (| wonled o avoid te inference that Ms.
£ Fretto waz influ=nood by Mr. Patten™s Sther), Ma Fratto agresd.

7 6 Affant tben asked My Fromo if the was willing 1o wlk with us withour hat pazesty

i preseot. and abe agreed. 1 informed Mer thar we imended m cocord the conversation and
! Mz, Kurop showed her the tape recorder. She agreed o the wping T asied her why she
:j waned to talk to us and ghe said theet she wamed to belp Kody, 1 told her (et way our
14 responsibility as well, 1 then told her thar T didn’t knosw what she was poaing to s8y, but
15 hat if whal sht Sd was evidenee in the caia, Mr, Kionp gnd ] might be obliged to tum
14 the recording vver Lo the police T ashed ber again if she was wilking 1o talk 1o us on tape,
17 and she replied pfirmatively.

18 7. Dunng Ux cary pant of e iptervicw Ms Frano ased ™. will you guys be able to
o rEfrttent ToaT"

40

2 { r=speanded: V1 don't keew what you are pning m say. And depending on what you gre
23 g¥ing to say we may or rot he ahle to if your inferem comdliet with Kody's. 1F we're not
23 able o repreient pou, we will get coungel for you "

24 B. At that me | had oo sdea wihat Bs, Frabbo was going to sny. Based on hor prior madesnent,
L I assumed skt was going 10wl us & vasion of cventy 1hal scomelow mitgand M,
2 Batten's glt, but &id mot implicate er. When she went on 1 admt ioficting unjuy on
z: the deceasnl I was shocked,
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j 0. Near the erd ol our conversation, Lhe tape ceasmd moomding. We concluded rhe
z eoarveration by telling M. Fratio that we would probmbly be required fo tum the trpe
3 ovar to law enforcement and Lhat she woubd Likely be armesiad, b, Fratto sad that she
: realized she would be mmesoed, W old hex that we wiould anompl W caneect her wilk,
¢ attamney Devid Lockie that aflernaon, and concluded the inrerviaw,
7
i
2
10
1!
12 Hﬁ;ﬂn Sw"?iﬂng THE.:m 1. TR e
: ?3«\»\4
'* | NOTARY FUBLIE
15
16
17
13 |
19
20
21
iz
23 :
24
29
6
27
2K
A
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EXHIBIT 3 TO THE STATE'S MOTION IN LIMINE IN
STATE VS. TONI COLLETTE FRATTO
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CASE NO.. 11-CR-0300

IN THE JUSTICE'S COURT OF THE ELKO TOWNSHIP
IN AND FOR THE COUNTY OF EILKO, AND THE STATE GF NEVADA

PRGEGSED
THE STATE OF NEVADA, ORDER:
Plaintiff,
CONFIRMING THE DATE AND TIME
SET FDR THE COHDUCT OF AN

STATE'S MOTION IN LIMINE WITH
RESPECT TO THE ISSUE OF THE
ADMISSIBILITY MS. TON! FRATTO'S
STATEMENT TO JOHN QOHLSON

[ TON] GOLLETTE FRATTO, AND JEFFREY KUMP

Cefandant

THE COURT HAVING CONSIDERED 1IN CHAMEERS that cevtain.
SUBMISSION OF PROPOSED FORMAL ORDER CONFIRMING THE

DATE AND TIME SET FOR A HEARING ON THE STATE'S MOTION IN
LIMINE,

contained withir: the State’s Motien In Limine filed herein by tha State, and good
cause appearing therefore;

IT IS HEREBY ORDERED, and the Court would confirm by this Order
that an evigentiary hearing has been set, with the consent and paricipation of
Couneel for both Toni Collette Fratto, and Kody Cree Patten with respect fo the

iState's aforementoned Maotion In Limine for:

Page1af 3
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| Mir. Ohlson to appear as a witness at said hearing, and in Lhe event that some

B-10,00 0 ELEDR 0 CISTRICT Al~ PR LR & i A
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Wednesday the 22™ day af June, 2611, at the hour of 1:00 o'clock [
p.m., and that a period of threa (3) hours bas been set asida for sald
haring.
iN THAT REGARD, the Court woukd note Lhat during Lhe course of a
hearing canducted in the above-entitled cause en the 3™ day of June, 2011, which waz

altended by.

1. Mark Torvinen, Elke County District Aflarmey, an behalf of Lhe State

2. Mr. Kody Cree Patten, in proper person, and by Mr. John Ohlson {by
elephone}, and Mr. Jetfrey Kump his Counscl of Record; and

3. Ms. Toni Collette Fratio, in proper person, and by Mr. John Springgate (by

telephane], and Mr. Sherburne Macfadan of theé Law Flrm of Lockie &

Mactarian, her Counsel of Reoord;
Mr. Ohison indicatad in responsa n tha State's declaration in connection with the issue
of setting an evidentiary hearing upon Stale's Mation In Limine hat it would need tme
™0 subpoena Mr. Ohison and Mr. Kump ta said Hearng, Mr. Ohlson declared that as
an Officar of the Court il would nol be necessary o subpoana him to atend the
Hearing descnibed above; Lhat he would appear volunterily; and the Court accepted
Lhat raprasentation, That being the case;

1T I5 ORDERED ihat the State is relieved of having to formally subpoena

urifireseen cir¢umstance prevanted his appearanca, the Siake shall be deemed to be

Page 203 |
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in the same position, legally and proceduraily, as i it had done 5o,

FINALLY IT IS FURTHER ORDERED that upan the Court's execution

!nf this Order, the Sourt’s Calendar Clevk shall forthwith:

| 1. File the cumpleted Order wilh Lhe Cherk of the abovesmitied Sourt; and

| 3. Shall then place fle-stamped copies of said complcted and filed Order in the
Stare's, Mr. Kump's. arkl Lockie & Mactarlan's Caunsal Boxes at the Elko
Justice Court Clerk's Office.

IT 15 ORDERED that no further sarvice of this Order shall be required.

Detadt this day of June, 2011

ALVIN R, KACIN

Jusllcs OF The Peace
Elko Township Justice Court

Page 341 3
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warrovon OFFICE OF THE DISTRICT ATTORNEY womeRry cowe

Dt A CTt ey JENNIFER L ¥PHNIEE

QUSTINA, M uARY OF ELKO COUNTY, NEVADA A it
<Biel Llw Depatr 540 Court Street, Second floor BLARi £ HILAS
Elke, Nevada 89801-3515 Depacy Tl Arore

775-738-3101 - F75-TIR-0180 fax

Monday The 8™ Day Of June, 2011

The Honorabke Alvin R, Kacin
Elko Justice Of The Peace
Elko County Court House
Elko, Nevada 88801

Ra: Submpssion Of A Proposad Order Confirming Setting With
Respact Ta The Cral Order Satting A Hearing On The State’s
Mation In Limine Filed In Statec Ve Toni Collette FraBo, Justice
Court Caza Nurmber 11-CR-0300,

Daar Judge Kacin;

A review of the Court's filg in the above-referenced matler will reveal that |
have filed therein the Mation tn Limine with respect 1o which you, oally fram tha
bench an the 3 day of June, 2011, set a hearing for Wednesday the 22™ of
June, 2011, al 1.00 o'clock p.m.

Included wihin the Motion [n Limine a1 Page 27, Lina 13, ta Fage 28, Line
3 thearecf, is a;

Submission Of A Formal Order Confirming The Date And Time
And Time Previously Set By The Courl For A Hearing On The
State's Motion |0 Limine

A proposed varsion of the Order which | am submitting far yvour
consideralion 1s altached as Exhibit 3 Lo the Motion.

To that end you wifl find with this letter 2n original and several
copies of the proposed:

ORDER:
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The Honorable Alvin B, ¥acin - Elko Justice Of The Peace

Re: Submission Of A Proposed Order Confirming Setting With Respact To The
Cral Qrder Setling A Hearing On Tha State's Maton In Limine Filed In State Vs,
Tani Collete Frato, Justice Court Case Number 11-CR-0300

Monday June 6™ 2014

CONFIRMING THE DATE AND TIME SET FOR THE CONDUGT
CF AN EVIDENTLARY HEARING UFCON THE STATE'S MOTICN IN
LIMINE WITH RESPECT T THE ISSUE QF THE ADMISSIBILTY
MR. TONI FRATTO'S STATEMENT TG JOHN OHLSON AND

JEFFREY KUMPF;
which | am affenng for your consideratan.

If you are inclined to issue a formal Order confirming the date and time
preyvicusly set for a heanng on the State’s Motion In Liming, bul the form of the
submitted proposed Orther needs revislon before you are wilting o exscute,
please have your siaff agdviss in what reqard it needs to be revised ang | ghall
endeaveor o comply with your direcaon in that regard.

If yau are disinglined tg issue such an Order f you would have your skaff so
advise | would appreciale it,

Thank yau for your time,

Sincerely

-_=EEI"—'—"_*

MARK TORYINEN
Ceputy Districl Atlormey

cc.  Mr. John Ohlsoh wvia facsimsle numbar 775-323-2705;
Mr. Jeffrey Kump via lBBcsimile number, 738-0187:
Mr. John P. Springgate via fesimile number: 775-323-36889; and
Lockie And Macfarfan via lacsimile aumber: Y38-1828

Fago 2 ar 2
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